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The Connecticut Light and Power 
Company 
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) 


Docket No. E-7743 


INITIAL DECISION UPON A FILING FOR 
INCREASED RATES 

(July 29, 1974) 


APPEARANCES 



James R. McIntosh, Carl B. Nelson, Michael F. Holloran, Jerome 
Ackerman, James R. McCotter and Richard C. Mackenzie lor 
the Connecticut Light and Power Company 

Edward F. Malone and Richard P. Taylor for American Cyanamid 
Company 


Charles F. Wheatley, Jr., Thomas McHugh, Jr.. William T. Miller , 
Jerome C. Muys and Grace Powers Monaco for Connecticut 
Municipal Intervenors 


Mark G. Magnuson, Gregory Grad^ and Julius C. Meier for the Staff 


of the Federal Power Commission 


LANDE, Presiding Administrative Law Judge: This proceeding involves 
an investigation of the lawfulness and reasonableness of The 
Connecticut Light and Power Company's (CL&P or Company) newly pro¬ 
posed FPC Electric Tariffs, tendered for filing in this docket on 
June 16, 1972, suspended by Commission order until January 16, 1973, 
and placed into effect thereafter subject to refund. 
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This tariff proposes increases of about $1,228,000 annually in 
the previously-negotiated rates for firm wholesale jurisdictional 
electric service to CL&P's six municipal customers: City of Norwich; 
Borough of Jewett City; Second Taxing District, City of Norwalk; 

Third Taxing District, City of Norwalk; Town of Wallingford; and 
City of Groton (Municipals). 
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American Cyanamid Company (Cyanamid) is a customer of the Town 
of Wallingford. Cyanamid maintains a plant at Wallingford which 
y purchases all of its electric power from Wallingford, and is the 
Town s largest employer with approximately 800 employees. 

The Commission permitted intervention by the Municipals and 
by Cyanamid. 

Procedural Background 

The Municipals moved to reject CL&P's filing and requested the 
Commission to grant summary judgment on the motion. The Municipals 
contended that CL&P had not validly terminated the existing contracts 
which did not authorize the proposed new rates. The Commission con¬ 
cluded that due notice of termination was given to the municipal 
customers at least one year prior to the effective date of termina¬ 
tion, The Commission held that these contracts had been properly 
terminated as of the date the Company's proposed new rates become 
effective. The Commission's order of August 14, 1972, denied the 
motions for rejection. On October 10, 1972, the Commission denied 
the Municipals Application for Rehearing. The Municipals then 
appealed to the United States Court of Appeals for the District of 
Columbia Circuit. On December 13, 1973, the court issued its judg¬ 
ment in Connecticut Municipal Group v. F.P.C . CADC, No. 73-2041, 
affirming the Commission's orders. 

In accordance with the Commission's orders, CL&P and the Com- 
Imission Staff submitted their respective prepared testimony and 
exhibits at the pre-hearing conference held on January 23, 1973. 

The hearing reconvened on July 31, 1973, at which time the pre¬ 
pared testimony and exhibits of the Municipals and Cyanamid were 
received in evidence, as were CL&P's rebuttal testimony and exhibits. 
The hearings recessed several times, and extended through December 7, 
1973. The parties and Staff offered 100 exhibits, of which about 
90 were received in evidence. At the conclusion of the hearing it 
was provided for simultaneous filing of initial and reply briefs. 

At the request of the parties, and for good reason, the briefing 
dates have been delayed twice. 

The evidence of CL&P, Staff and Municipals consisted of 
testimony and exhibits describing the Company's operations, rate 
of return, overall cost of service, wholesale cost of service, the 
design of the proposed rate and the terms and conditions of service 
thereto. 

Cyanamid filed direct testimony and exhibits on selected aspects 
of the Company's cost of service and the structure of the rate 
design. 

On rebuttal CL&P presented further testimony and exhibits 
addressed to the contentions of the opposition. 
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11 SOT 1 kJT 1 !? 1011 S J Caff recommended a rate of return on equity of 
/^rl .50/., which figure it reduced to 11.477. later during the hearine 
-*nd an overall rate of 7.8757., later increased to 87.. 8 > 

M ^ n ^ ci P^ ls relied on a cost of capital approach and a 
f 1 7 s a° f earnings -price ratios. They concluded that 10.007. 

O L h le p el for return ° n the Company’s common 

Mn^i ? d *7 C f 5 ate of return on the Company’s jurisdic¬ 

tional investment ranges from 7.15 to 7.457.. 

tions C of n thp d q^2f ed *£ w ° u l- d F el y in general on the presenta- 

of return^ Staff and the Municipal Intervenors in regard to rate 

Company's Rate is Too Hi g h 

The Company measured the realized return on common equity 
experienced by fifteen companies, considered data regarding the 

of the electric utility industry as a whole, and deter¬ 
mined the cost of equity by measuring the rate of earnings on 
common equity capital. However, CL&P failed to place itself in 
r arms of risk on the scale of comparability of industrials in 
r eneral, companies in defensive" industries which, like utilities 
comparatively least affected by economic cyclicality, utilities 
Wa whole and pipelines. The Company failed to make an in-depth 
study of a comparison of the risks to the Company compared to the 
risks attached to alternative opportunities. Staff points out 
correctly that the key to a proper interpretation of the comparative 
ea " -^ n g s approach is a careful study of the many different risks 
which o capital investor must take into consideration when comparing 
alternative opportunities available to him, and the Company failed 
to undertake such a study. 

Botn the Staff and the Municipals refer to the rate of return 
on equity allowed by relatively recent Commission decisions and sub¬ 
mit that the rate requested by the Company' is excessive. Of course, 
no two utility cases are alike in regard to the need for rate relief. 
In a proceeding of this nature determining the proper allowance for 
cost of capital and the rate of return is often a matter of informed 
judgment. Having given due consideration to all the cases cited by 
the parties, it is found, and concluded herein that the rate of 
return ,roposed^by CL 6 «P is excessive and not warranted. Accordingly, 
the 8.50 - 8.75/o rate of return requested by the Company is hereby 
rejecteJ• 

Municipals’ Rate is Too Low 

n 

Ihe Municipals’ rate of return presentation, concluded that 
' fair rat e Of return for the Company ranged from 7.157. to 7.457.. 

■ ^P.s conclusion was based on a determination that the cost of long- 
terir.^debt is 5.867., that the cost of preferred stock capital is 
6.247.. and that the proper cost rate of common equity ranges from 
10.007. to 10.507.. 
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This is based on an analysis of certain cost of equity capita] 
during the ten-year period 19>2 to 1971, the earnings-pricc ratios 
) of Northeast Utilities, the Company's parent; nine comparable 

operating electric companies; seven holding companies; and certain 
non-utility companies. They then used an adjustment factor of 107. 
to account for costs of financing and inflation, and a 257. adjust¬ 
ment factor to account for future growth in earnings per share. It 
also relied on earnings-price ratios for the period 1968 to 1971 
to account for "abnormalities" occurring in the stock market during 
the past few years. The Municipal's failed to demonstrate the 
validity of the 257. adjustment factor used to account for future 
growth in earnings. This adjustment was evidently based on judgment. 

In showing the cost to the Company of long-term debt ns 5.867., 
the Municipals failed to take into account the Company's 1973 issue 
of $50 million. Series Z, 7-5/87. bonds. Another shortcoming of 
the Municipals' case is the erroneous implication that CL&P has 
considerable flexibility in the timing of its debt offerings. 

One of the criteria in the Municipals' choosing of nine 
companies was that each derived at least 907. of its total operating 
revenues from sales of electric energy. However, CL&P derives only 
847. of its revenues from sales of electric energy. 

The Municipals use the Earnings Price Ratio (E/P) method in 
this proceeding. This method implies a pure mathematical formula, 
yet it is relying on judgment factors for a major element of the 
computation. This method relies on ratios; however, arbitrary 
judgment data is plugged into these ratios to create an answer 
acceptable to the party doing the computing. With the E/P approach, 
the judgmental variable is an adjustment to reflect market pressure. 

In recent cases, the Commission discussed the E/P theory and 
concluded that the comparable earnings approach which is expanded 
to include market considerations was the preferable method. Union 
Electric Company . 47 FPC 144. In this connection Staff pointedly 
cites Algonquin Gas Transmission Co .. 63 FPC 53 and Tennessee Valley 
Municipal Gas Association v. Alabama-Tenncssee , 45 ppc 633. 

For the reasons given above-the 7.15 - 7.457. rate of return 
recommended by the Municipals in this proceeding is rejected as 
being inadequate to cope with the present financial and economic 
conditions. 

Staff's Rate is Reasonable 

The Commission Staff submitted that the fair and reasonable 
return on the Company's equity is 11.477., and that the fair and 
reasonable overall rate of return on the jurisdictional rate base 
is 87.. It uses the opportunity/cost method in determining a return 
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r on equity. Staff concedes that a return on equity is largely a 
judgmental decision, based on an appraisal of alternative oppor- 
w tunities in the capital market. Union Electric Company. 47 FPC 
144 (1972). ---‘- 

The Staff's initial return on equity figure was revised down- 
ward from 11.53/0 to 11.474, becaikse of the Company^ improved 
earnings in 1972, Staff updated the capitalization to reflect the 
capital structure of the Company as of June 30, 1973, the date of 
the hearing. This is consistent with Commission decisions. See 
Union Electric ^ supra . 

In computing the embedded cost of debt, Staff subtracted the 
amount of outstanding short-term debt of the Company from all out¬ 
standing debt to derive the proper figure to be considered. This 

is consistGn t with El Paso Natural Gas Compan y. 46 FPC 454 
(1971). The resulting figure is 51.6 07 o o7 the entire capital struc¬ 
ture. 

weighted cost of debt which is part of the recommended over- 

^ re ^um is 6.057.. The weighted cost of preferred stock is 

6.294. 

. The resulting capitalization of the Company which Staff contends 
appropriate is as shown below: 


Capital Cost of 

Amount of Capital Ratios Allowance 


Long Term Debt 
Preferred Stock 
Common Equity 


$495,600,000 

125,000,000 

340,660,000 

$961,260,000 


51.607. 

13.007. 


6.057. 
6.297. 


35.407. 11.477. 

100-.007. 


Weighted 

Return 

3.1227. 

.8167. 

4.0627. 

8.0007. 


CL&P asserts that Staff failed to take into consideration that 
the Company s earnings available to common shares were reduced for 
the first six months 1973, However, because of seasonal fluc¬ 
tuation it is more desirable to consider the experience over a full 
operating cycle, and not for six months alone. CL&P says that 
Staff was unduly influenced by Exhibit 28, which shows what the 
rate of return for 1971 would have been had the requested rate in¬ 
crease been approved. Staff denies that suggestion. The Company 
has alleged that Staff ignored the risk of regulatory lag. Staff 
demonstrated during cross-examination that this risk was given due 
consideration. The Company suspects that the Staff was influenced 
}by the relatively small amount (57.) of the Company's jurisdictional 
business. Staff denies that too. Cl.&P took issue with a statement 
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thnt the Company continues to be financially sound, despite its 
declining interest coverage and the fact that it has temporarily 
lost its financial flexibility. Staff says that: it did take into 
account the Company's Aa rating by Moody's which is still higher 
than the typical A-rating for large electric utilities. The Company 
claims that the recent case, Connecticut Light an d iower Company. 
Docket No. E-8105, ejt al., supports an argument that a higher rate 
of return on common equity should be allowed. The facts in Docket 
No. E-8105, et al., are distinguishable from those in this pro¬ 
ceeding. This Is a long term wholesale sale of power which we are 
cons: lering, not short term unit contracts. Staff is right in say¬ 
ing tnat the reasons given in the initial decision issued February 4, 
1974, in Docket No. E-8105, e£ ol_., are not relevant to this pro¬ 
ceeding. 

Staff's recommended overall rate of return of 87. is found to 
be reasonable for Connecticut Light and Power. It is fully supported 
by the evidence presented in this proceeding, and is adequate for 
the Company to maintain its financial integrity, to attract capital, 
to build new facilities, and to meet its customer's needs for reliable 
service. 


KATE BASE AND COST OF SERVICE 

The following will cover rate base and various cost issues, 
namely those containing differences between the costing methods 
used by CL&P and the adjustments proposed by the Intervenors and 
the Commission Staff. All parties utilized calendar year 1971 as 
the test year. The basic data for CL&P's cost of service deter¬ 
mination were obtained from the accounting records as reported to 
the Commission in the 1971 FPC Form 1 report. 

For the test year ending December 31, 1971, CL&P claims a 
rate base of $568,191,983. The Commission Staff recommends a rate 
base of $554,881,662, or $13,310,321 less. The Municipals would 
reduce the rate base urged by CL&P by $11,400,214. Discussion of 
the sundry proposed adjustments follows. 

Averaging the Dalances 

Staff advocates that the Company's rate base should be reduced 
by $6,218,887 through the use of average 13 monthly balances rather 
than average beginning and year-end balances as used by the Company. 

Company argues that because additions to plant may be put in 
service months before the year-end, the 13 monthly balances method 
would not properly reflect the plant additions. 

CL&P relies on the Commission's Regulations, 18 C.F.R. Section 
35.13(b)(4)(iv), which specify the use of beginning and end of 
year balances for Statements D and E. However, there is no Commission 










requirement that this method also be used to compute a rate base 
for the purposes of determining just and reasonable rates. Staff's 
method produces a more accurate average, as large additions to plant 
can be put in service no more than one month from the 13 month 
overage ( whereas such plant additions could be put in service several 
months from the beginning and year end balances. 

The use of the average 13 monthly balances has been recommended 
in other cases for many years 1/ and Staff correctly submits that 
this method is most appropriate and consistent with Commission pro¬ 
cedure . 

The Intervenors further argue that one month's balance of 
Montville Unit No. 6 should be eliminated from the rate base be¬ 
cause the unit did not commence operations until July 29, 1971. 

The Company replies convincingly that special treatment of this 
single item must be denied. Otherwise, the inquiry into special 
items of rate base according to exact calendar dates would be an 
endless and ultimately unproductive effort. The request to eliminate 
Montville Unit No. 6 is denied. 

f' The Staff's recommended reduction of the Company's rate base 
/"V $6,218,887 through the use of 13 monthly balances is hereby 
* approved. 

Werage Cost of Intangible Plant 

The Staff recommends that CL&P's rate base be reduced by 
$1,400,222 through elimination of the balance remaining in in¬ 
tangible plant during the test year. Company argues that the un¬ 
amortized balance should be in Company's rate base, because this 
was the understanding of the parties in 1965 when the Commission, 
by letter order, directed the Company to amortize these expenses. 
Staff testified that the letter allowing the 10 year amortization 
was simply an accomodation to the Company because CL&P had not 
previously been under the Commission's jurisdiction. The letter 
order itself (Exhibit No. 55) does not make any reference as to 
how the unamortized portion of these expenses should be treated 
for rate-making purposes. 

Accordingly. the Staff's recommended reduction of the Company's 
rate base by $1,400,222 through elimination of the average plant 
balance remaining in intangible plant during the test year is hereby 
approved. 


Union Electric Company . 47 FPC at 151, 176; United Fuel Gas 
! Company. 12 FPC 251. 256. 



Normalizi ng Cost of Nuclear Unit 
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a normalities in weather and hydroelectric generation nc „„n „„ 

numerous other ratemaking adjustments. The Company's'ow estimate 

of 7,000 hours use of the rated capacity of its portiorTof 

port to the e At 1S ^ 1C r lGVGl r f °P erat:ic,n - It is based upon its re- 

Power Station Unit ^ ne ^y. Commlssi o n entitled "Millstone Nuclear 
rower Station Unit 1, Environmental Report, Operating License Stage." 

The Company itself attributed Millstone's reduced levels nf 
operation to abnormal mechanical failures which have been its 

mechanical dlmculV" ad “?. Co "P™y "° b encountered such abnormal 
u. , . oI f Iieulties, Millstone would have actually achieved 

capacity!" ° 0peration of 7 - 000 b °“rs' use of its rated 
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p r encmg abnormal failure rates during its break-in period. 

qinno^Jjf extensive evidence in the record on the operation of Miil- 
Th v ar /°fh r Station, Unit No. 1, has been duly reviewed 

Negative Income Tax Allocation 

exDenIe e in°TK ny a- la f: mS , $52 ’ 18 tS aS Current £cd ^al income tax 
i£ P in ad J u sted cost of service for the test year. There 
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G S a tive $263,005. Ihe Staff argues that when there is s 
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409 would have a zero balance. As a result of the elimination of 

this negative income tax figure and the use of Staff's proposed 
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A salient issue is the recognition of payments under the 
Northeast Utilities Generati ng and Transmission Agreement (Nil G&T). 
Tills payment comprises two items. One is a transition payment of 
$594,500 and the other is the total payment of $3,047,135 of which 
the $594,500 is a part. The transition payment represents a recog¬ 
nition by CL&P that its costs were greater than those of its affil¬ 
iated companies and its concession that it ought not to benefit 
from the NU G&T all at once. While this may gratify corporate 
interests, it does not seem to protect any public interest. CL&P 
does not even claim any benefit from a transition period or the 
transition payment. This was Intervenors' original position, and 
Staff concurs. The $594,500 transition payment is hereby rejected. 

Municipals contend that thp $3,047,135 which represents an 
inter-corporate payment should similarly be rejected. But they 
never come to grips with the benefit argument, lo disallow $3,047, 
for theoretical reasons would imply that CL&P should get 105,573,0*7 
KWH of inter-change power for nothing. That would seem to be paten 
unfair. The big thing that CL&P was getting was not so much energy 
as capacity. But the need for capacity doesn't establish the pro¬ 
priety of the entire $3,047,135. The following table is an attempt 
at arriving at an equitable allocation (Based on Exhibit 49): 
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CL&P 

7 r "7 

i •?>. 

Others 

$ 52,569,877 
, 42,176.319 

$ 53,520,001 

40,874,603 

* 94,/4o,196 

$ 94,394,605 

$ 2,684,638 

, 362.497 

$ (2,684,638) 

( 362,4971 ! 

$ 3,04 7,135 

3 (3, 04/, 1357 

$ 55,254,515 

42,538.816 

1 

$ 50,835,363 

40,512.111 1 i 

$y/,793,331 

r~ yi,347,474 | 

8,938,497,114 

105.573.096 

8,720,4.58,749 
(109,948.301 1 

9,044,0/0,210 

F,510,510,448 

0.59c 

0.61c 

0.61c 

0.69c 
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CL&P should no more ha5e cheaper ca^M ^ 8 "™2 tS made by Intorvenor 
higher capacity costs Further 1 " c °r ts t * lnn it should have 

venors is partially met in s£n,T he f ,' Uocntl ?" ar 8™=nt of Inter- 
to CLAP should he 0 60e ’ frnimdod f ’ C l ca P{' ci - t y costs allocated 

Accordingly, the $3 047 1 ? ^ i I',"' 1 p< ; r KW " or 55/., 347,612. 

$2 140 should be reduced by $906 903 to 

92,140,232. (No adjustment Is made In the energy costs). 

COST ALLOCATION 

Energy A llocation Ratios 

ford, ^ctwich^an^Norwalkbl^do^ot^ef lect°actual°1971 r Pn 8“ 

ss-^tsiss- 

presente°d S by X the n compa„v f 1 1^“ Kcl ^ sho “= that the results 

ipated use of demand and'eLrey by Jhe^holesa ' t '’° l° WOr antlc ' 
the proposed rate and t-hr. me u y , e wh °lesale customers under 

in the Ust year under tL rn^ % Und rr the actual '^e of energy 
record shows tlnf lhfr? rate * ln effect «t that time. The 

for this assignment LS K y the e staffdii U fi fiefl U ? rationalc 

No change is necessary? Staff dld not P rove its challenge. 

Assignment of Transmission Plant 

69 KV T syste7?ro V m S tK ^mat^of ln ~W« its 
because it wanted to be fair tn t-v t° transmission facilities 

served by the Company at 115 KV nH ^ °r Walli ^forcl, which is 
lieves that no portion of thoAQ u therefore, the Company bo¬ 
th is customer? r t r ? yStom sho,,ld be Seated to 

fully integrated network in 5 mX* 1 ?, 8 transmission system is a 
cannot be separated for cost allocation 115 KV '™ d 69 KV ^fifties 
in this proceeding fully supports Staff's" opposition? ^ evidence 

remainder C of P thO bulk trOOsmissiS^fOOil iM ° 9 KV , Syst:ern from the 
Town of Wallingford is nO? Mio; l ^ acilitles to insure that the 
KV transmission. The Company pv? ^ ‘i ,n ^ f co ;‘ !ts associated with 69 
transmission shmUd be lowc^for Uni’l 7 f C<? S t hnt tht> «>« of 
those customers who are served at^69^KV^°Tl!l ~ lnU U sho ', ,ld for 
convincing because the Comuanv hLc K ?‘ rhls argument is not 

in its proposed rates to Wallingford ^Th^r™ 1 ** ? Uch lowor costs 
rates would be the same for be 
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nors, 


’ Wallingford !! ell0Ve V’ at 

«Uh 69 KV transmission, It' shoOT^dove^dV?a e diffo e^ 
wlv se^icg? the Clalmed dif£erence *" coLt between nS k 5 and 

The costs of the 69 KV system should not be separated. 

KVA versus KW Allocation 

tribiiMnn C Ho£ a UX \ S i ln 5? vor ° f develo P in g transmission and dis¬ 
tribution demand allocation factors on the basis of KVA demands 

for each customer at the respective transmission levels. The 

Company asserts that this is a proper power factor correction. 

he Company also states that KVA is a billing determinant in the 

larop a ier e ri rlCe tariff desi g ned for use by all the Company's 

large retail customers. 1 3 

Staff points at inconsistencies in these arguments. The 
Company s present and proposed agreements rely on KW billing data 
o recover the bulk of the demand related revenues, not KVA demand 
ata. There is no reason to allocate costs on a KVA basis simply 
because the agreements contain provisions for power factor correc¬ 
tion. Also the power factor adjustment clause, which the Company 
has proposed, is intended to produce revenues to cover specific 
costs. Since the Company proposed to recover such specific costs 
of power factor correction through a separate rate provision, there 
is no basis for adopting KVA data as the basis for allocating all 
power supply costs. ° 

. . questions the relevancy of the Company's assertion that 

it bills its large retail customers on a KVA basis. The Company 
has elected to use KW demanddata as the basis for recovering trans¬ 
mission and distribution costs in its proposed billings to the re- 
8a ;; e c ^ st ° me y s • Thus, the Company's method of allocating costs on 
a KVA basis is inconsistent with the rationale it used in its pro¬ 
posed billing procedures for its resale customers. 

The Presiding Judge agrees with Staff. 


RATE DESIGN 


Northeast Data 


V'" 1 Staff objects to the use of the Northeast Utilities system 

load duration curve as a model. CL&P demonstrated the similarity 
1TN between the load shape of the Northeast Utilities system and that 
O of the Company, which is to be expected for affiliates operating 

' ^ in a relatively small geographic area. Staff states that proximity 
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does not justify the use n r the Northeast system load curve as a 
model, even though the Company has presented evidence that simi¬ 
larity does exist in the load curves of the Northeast Utilities 
and Company systems. Staff also objects to the tariffs' blocked 
charges because the Company allocated its cost of service on the 
basis of monthly coincident peaks. 

The record shows that the costs utilized by CL&P followed 
the reported costs filed by the Company for the test year 1971, 
with the exception of test year normalizations. CL&P submits that 
development of cost patterns on-the basis of average Northeast 
Utilities system experience was a reasonable alternative for the 
complex analysis that would be required to reclassify transactions 
pursuant to the Generation and Transmission Agreement. 

Staff suggests that a rate design follow the technique used 
in performing a cost of service study. Company replies that while 
total revenues realized under a rate form should not exceed the 
revenue totals determined by a cost of service study, the design 
of the demand and energy blocks and the measurement of demands 
should not be mandated by the study. Otherwise, no wholesale rate 
could ever have more than one energy block. 

It is found herein that the Company's load shape data is 
sufficiently similar to that of the entire Northeast Utilities 
system to justify the system employed by CL&P for certain rate¬ 
making aspects, though not for others. The opposition failed to 
support the contention that the filed rate design Improperly relie 
on Northeast Utilities data instead of Company data. 

Stratified Rates 

The Company has proposed an hours' use type rate with four 
energy blocks. The first block was designed to refleci the cost 
of supplying peaking capacity and energy. The second block was 
designed on the basis of intermediate capacity and energy, and 
the third and fourth blocks were designed on the basis of base 
load capacity and energy. 

The Municipals contend that while the proposed tariff appears 
to provide for reductions in price for the power delivered by the 
Company to them based on the load factor achieved, the intricate, 
complex design and actual working of the rate produces an unfair 
result on the wholesale customers in that It makes it uneconomic 
for them to seek or acquire sources of power other than from CL&P. 

Staff submits that the problem with said rate is that it 
bears no relation to the manner in which the Company has costed 
its services. The Company allocated costs in its cost of service 
based on its overall composite mix of generation, and did not brea 

down the composite mix into the base, intermediate, and peaking 
components. 














Municipals complain, and rightly so, that the four block 
structure of the basic rate coupled with the load factor scheme 
produces arbutrary and discriminatory results. 

The Staff contends that the Company's analysis of the pattern 
of operation of the Northeast Utilities- system assumes that it is 
possible to identify loads with particular sources. Such identifi-. 
cation cannot be done properly on an integrated system, especially 
with the further complication of having inter-system purchases and 
sales. 

For the reasons demonstrated by Municipals and Staff it is 
ordered herein that the Company's high load factor hours' use 
block modifiers be deleted from the tariff. 

The Ratchet Provision 

The Staff, Cyanamid, and the Municipals presented testimony 
and arguments against use of the 12-month, 100% demand ratchet in 
wholesale customer billings. They urged that the demand ratchet 
should be eliminated from the rate, or at least modified to pro¬ 
vide for potential outages of the peak-shaving facilities utilized 
by certain customers. 

<? 

The Municipals have testified that because of the ratchet and 
system demand provisions, they will be unable to purchase power 
economically from other sources or add additional generation. 
Municipals submit that CL&P's ratchets are based upon peak demands 
created under the completely different operating conditions of the 
old rate in the period prior to January 16, 1973, the effective 
date of the new rate, after suspension. 

Cyanamid contends that the ratchet provision places unreason¬ 
able burdens on customers with generating capacity during all 12 
months of the year. 

Staff poses that it is im ; prot>er to utilize the 12 month period 
in establishing the initial buyer's system demand when the munic¬ 
ipalities were operating during that time under a different rate 
in which the level of service was higher than it would be under the 
proposed rates, as reflected in the allocated resale cost of service. 

It is found herein that Staff, Cyanamid and Municipals should 
be upheld in their demand that CIAP should eliminate the ratchet 
provision from the proposed rates. CL&P may, however, file a new 
provision to provide for potential outages of generating units 
owned and dispatched by the generating municipalities involved in 
this proceeding. It is so ordered. 










CL&P's proposed tariffs provide for facility chareec 

eliminatcd^ntirely S^nf ?^„ £ ,“ iU 7 charge si,ould bo 

o 8 ilds hcUitv cl ™ able c ? J,,st:if y Us costing approach 

rhovLi facility charge, and also, is unable to show that such n 

it his fXld testify ?ho CU charLs nl:1 ci6P's d T”^" 8 P**’" 1 ™". 
:hirnr le T, c ,o 3tomors a «'.i 

n11r.fr.ai ^- G P GrcGnt ages °f profit requested from the Municipals is 

?n pfeviLs n r ff CeSS ° f ^ rate of return pemutted to tCe cSmJany 

in previous rate proceedings or requested in this proceeding nnd Y 

rlfUct r |ho r'lroTi; ClP ; llS UrSC f ha " U ba adJ„s^ P 5^S«3 B to ’ 

retiect the rate of return permitted in this proceeding. 

facilities tariff . thc Municipals would have to pay a 

trnnsmfffi harg !l for service directly from the Company's bulk 

ffnrow 1 ! i ^u yS ^ Cm * fhey subrnit that similar chargeswere dis- 
?PP r ^lf y , the Commission in the Union Electric Cn. 8 r.,«n A 7 reo 

as a^nifiecfsff,^ held that ^vlew of the Com pany's operation 
as a unified system it was appropriate to assipn the entire tmns 

a fair n portion So the*" C ° mpnn ? to tho P° wer P«°l aad then allocate 
rair portion to the appropriate categories of customers. 

of t-h» C ro^ and the Municipals made a good case for the impropriety 

tt«li2K^: f rS h0d ° f ,?, irectly assigning hulk power supply 7 
r-f ^ costs to specific customers. These costs are system 

annlvs^^T^T 6 fj eat f d accord ingly in the Staff's cost of service 
for^oecifJ 11 1S thG ^ efo 5 e held herein that the Company's charges 
nated! ifi ally assi gned transmission facilities should be elimi- 

Power Factor Charge 

because- f fn P Th Compaa y's proposed power factor charge 
TM ’ P er RhVA has not been properly supported- 

idd^ 111 6 ? nerate additional revenues which will provide 
added compensation for power factor correctio- costs which are 
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rate schedule tat^F iT r 'f!’ "?? ln - no.,jurisdictional 

1 i R L E, ? 5 ,» a ! , !’licable to direct sales l.y CL&P to 
industrial and commercial customers in the State of Connecticut 
and that, under this rate schedule, Cyanamld's cost for electric 
power would be considerably less than it would be compelled to nav 
the Town of Wallingford once the full impact of CL&P's rate schld- 

e u n thi l P roceedin e was passed along to American 
Cyanamid. Because the new CL&P rate schedule is designed to en- 
courage the use by Wallingford of its own generating capability 
tht eost .^P act °5 the new schedule must take into account’ 

SiciJJ fZ ^ Ur f e ? by 5 he ; rown in generating its own elec- 
iri iinnni Cy ;' inniT,ld that ba sed on 1971 test year consumption, 

! 1 cl ' ar Z* s would be some $200,000 higher under the new 
Ca te schedule as compared with Rate E.35 direct customers 
irrespective of their recent rate increases. This allegedly re- 
sults in Cyanamid s competitors receiving superior rate treatment 
simply because they happen to be direct customers of CL&P. 

* .. Cyanamid points out that it is not requesting that the FPC 
abdicate its jurisdiction to the Connecticut Public Utilities 
Commission. It merely asks that the FPC establish rates that 
are consistent with local rates. Cyanamid stresses that it is 
concerned with the rate design, not the rate level. 

Cyanamid argues that the Commission has jurisdiction over 
the design of CL&P s jurisdictional rates and can take appropriate 
action to simplify that design. The proper grounds for such 
action is alleged to be the fact that the present design unfairly 
handicaps the Municipals in competing with CL&P for industrial 
business in the State of Connecticut. 

Cyanamid argues convincingly that there is no valid reason 
why large industrial users of CL&P power in the State of 
Connecticut should be treated differently depending on whether 
lev purchase directly from CL&P or indirectly through one of 
CL&P s six municipal customers. 

Cyanamid cites Rlclunond Pow. &L. 1 K ichrmmd, l n d. v. Federal 
Power Commission, MTT. 'M 490, 4% (UTCwheFTTHT - 
e ectnc power company had accorded Indiana municipalities precisely 
the same rate provisions as those set forth in its direct industrial 
tariff on file with the Public Service Commission of Indiana, 
tentatively, Cyanamid asks that CL&P be required to make avail- 

?oF 3S .M? 1CS ^j CUSt ° me L rS a special industrial rate, comparabl 
bo hicb would in turn be made available by such customers 

to their own large industrial users. Cyanamid submits that this 
kind of pass-through arrangement has received express judicial 

479 r F! a 2d Ilg- riDX^ Power Co.n.i.Us.ioj,, 
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j ensuring ,in atmosphere of fnim lar S e industrial customers whilo 

; Z&SS* 

i cS"SHv¥« 0 - 1 - = Tr c M , 

I of 

found discriminotorv ? lv 1 n l ,y c yanamid tlie proposed n /.p 

S'’ 1 ??, 1 *" ” ^o^Kb^hr*" 0 "^^" S3' are 

rern ”4* J emove such discrimination ? "° W t,esi « n be developed 
recommendations made by CyanamiS? ln accor dance with the 


fit 

J jhoui/be^l^mStod I^Ls^t^ 0 ^ 5 ^ tnX clause 

e 4 lnCludes fu ll provision ?o?%a« s ! eSt y<!ar C ° St of «rvi.ce already 

' i use l 8 Sr d r t0 Pe^^the^ompfny t!TrecOTer a L adJUSt r nt clnuse w »s 
its 'municipal ^stoL^s^ich^igh^b °f ^ cSmJLyfs^nwyy’io 

. & S£-j.s^.r --^«t&:i^^- g --£st:tes ( 

fuel Ad jus^nnp Clause 

oly P«»ed fSel t ^J U s?moit e cuisr , iS°^r ar8Ue . thl, t «>e Company’s 

^ s» ion * s 

imputed" costs mH * ,/i ^ C the Proposed clause is k n ‘ , 

‘^i SltUaC1 ° n Wlth to S ec: n o P m 7 i«Lc^ge t tran'sacaSnT' S ° n 

■ "pl.m,'toS" ra c P ost 31fo£ r ?r t l; at ” hile lc «°uld be unlust to 1 
l«Eion. C ^° 'Company’s economy lnte^h J™ 6 ; ' ,OWV ? r - "Uh 


lax Adjustment Prnvicinn 


m’HHR TARTFF MATTEL 


■ iininaea to prevent transietT ^c""fi ±^£_£ower_Co. was primarllv 
EPOOL (New t "England a powe r e pool) iy the ^ompan^is^C^f 
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charged, and must pay to th'j pool., the amount which it would have 
cost the Company to produce a like amount of power using the 
Company's facilities then a/ailable for service. This is not a 
"phantom" cost, but reflects the actual cost to the Company charge^ 
by NEPOOL for the interchange power which the Company receives. 

The Company takes issue with the Staff's and the Intervenors' 
views about the New England Power Co . decision and its application 
to the Company's fuel adjustment clause and economy interchange 
transactions in which the Company participates through NEPOOL. 

The Commission in Docket R-479 would allow operation of fuel adjust 
ment clauses to include payments' incurred in economy interchange 
transactions. See Notice of Proposed Rulemaking on Wholesale Rate 
Schedules, Fuel - Acljustment Clauses (Docket No. R-479), issued 
June 21, 1973, 38 F.R. 17253 (June 29, 1973). (Co. Br. 106.) To 
rule against the Company on this issue would ultimately discourage 
economy interchange transactions, and would be contrary to both 
the Commission's policies favoring power pooling and the crucial 
national policy of energy conservation. The Presiding Judge agree: 

Interest on Overdue Balances 

The Company proposes to charge interest of 1Y7. per month on 
the unpaid balance of bills not paid within 28 days. The Municipa 
intervenors oppose this provision. They point out that the Compan 
has never made a time lag study, but relied on random bills only. 
Intervenors state that there is no showing on this record to just! 
a late payment provision. The Company's Witness testified that th 
charge is appropriate because any delinquent payments form part of 
the Company's working capital requirements, financed with long-teri 
capital rather than with short-term borrowings. 

The Intervenors also claim that the Commission has never 
authorized the payment of interest beyond the going prime rate 
for refunds. However, it is noted that in Ci ty of Cleveland v. 
Cleveland Elect. Ilium. Co ., 49 FPC 118 (19737*, the Commission 
approved a late payment charge of 57. on hills not paid within 45 
days, and an additional 17. per month after 60 days until paid. 

The Company submitted that late charge will never be collectc 
if the customers pay their bills within the reasonable time allowr 
Furthermore, if the most likely overdue period of payment is withi 
the period of several months following billing, pursuant to the Ci 
of Cleveland opinion a late charge of 57. could be found reasonable 
whereas, untler the .Company' s tariff the charge would only be 37. on 
such accounts. 

The Presiding Judge concludes that while the proposed charge 
may be reasonable it cannot be approved herein, because the Compan 
failed to submit and defend the very essential time lag scudy. 
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Disputes About Equipment 

i 

1nHn!! U ? iCipal - complain about portions of the proposed rate re- 
ating to required switching and protective equipment installation 
me ering, and limitation of the Company's liability for anv 
?ts P w?f?^ ° r lntcrn, Ptions of service. The Company has indicated 
y i line ” Ci ;S to discuss implementation of this provision with 
any interested municipal customer. With respect to installation of 
rnoteiing, the Company does not object to the Municipals' suggestion 
that metering on the high voltage side of the customers' step-down 
transformers may be more appropriate in some situations Finall^ 
the Municipals complain that the rate's liability clause is a "one 

£uit^n thr' d ? eS r n ^ provldc f ° r a similar lLi£™ion of li™* 
oblccti™ nf f customer. CJ.&P has again expressed no 
il J this manner lnCerVor ' ors " lsh to b <-‘ similarly free of liability 

m)T. nr It: is hereby ordered that any dispute about the above relatively 
minor provisions be attempted to be settled through discission 7 

eLween the Company and the interested wholesale customers In the 
“"l^ely ewnt that settlement fails, the Municipals Say file a 
complaint with the Commission. y 

Rider A 

p1op ,^ cr A Provides for situations when a wholesale customer 

to UEPofn ln N, ' :P00L and to s “ b Ject its ovai geneSion 

^ifSe^ a S h A ° r t0 in a jointly owned generating 

unit either as an owner or a unit contract purchaser. b 

Under Rider A, the Company would supply service up to a 
specified contract demand, on a partial requirements bSsis, when 

:o5«S n SS t Sj5^ a r EP00L participant and took entitlements from 
sources outside the Company's system. 

Municipals submit that the requirement of designation of con¬ 
tract demand for a continuous future seven-year period in base 
and P enkin S blocks poses an economic barrier to * 
participation. Conversely, under CL&P's rate, a municipal cannot 

Rider C A Pat M ^ hP ? 0L wi -thout being forced to become subject to 

iro Lf’ri MUni u Pal 1 S Say t i at becauSG NEPOOL membership obligations 

ex ample refrr,in , od from seeking membership. For 

example, NLPOOL unit power cm be wheeled, but the agreement does 

havlnj^insufnr-f th r transm lssion of firm power which the municipals 
Vnolc 8 in ? Gf . flcient generation would require, therefore the munic- 

i L!'° Ul L haV u t0 ne R° tlat:e wheeling agreements which private 
utilities have been reluctant to provide. 
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Municipals object to 
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determining demand expressly specified in the tariff. The practical 
effect of the seven-year term of agreement is to provide notice to 
the Company of changes in load and to provide some minimal protection 
tor the Company s investment through the minimum bill mechanism 


♦ Ac< r 2 c d 4 in8 . ly ’ , the seve n~year cancellation provision proposed in 
tne tariff is hereby approved. 


.ULTIMATE FINDINGS AND CONCLUSIONS 


Upon consideration of the entire record in this oroceedinc 
including the briefs filed herein, it is further found and con¬ 
cluded that: 


(1) The Connecticut Light and Power Company is a public utility 
under the Federal Power Act. J 


(2) The proposed increases in rates and the changes in tariff 
provisions, as set forth in the rate schedules and tariff provisions 
at issue herein, involve sales for resale and are subject to the 
jurisdiction of the Commission. 


(3) The increases in rates and changes in tariffs proposed 
by The Connecticut Light and Power Company in Docket No. E-7743 
have not been shown to be just and reasonable; and that a just and 
reasonable increase in rates and changes in tariff are and will be 
those which are in conformity with the views, findings and conclusions 
set forth in the decision herein. 


ORDER 


WHEREFORE, It Is Ordered, subject to review by the Commission 
on appeal or on its own motion, as provided by the Commission's 
Rules of Practice and Procedure, that: 


(A) Within 45 days from the issuance of this decision, The 
Connecticut Light and Power Company shall i.ile, in a form satis¬ 
factory to the Commission, a new cost of service and revised 
tariff sheets, in accordance with the findings and conclusions of 
this decision and with the Commission's rules and regulations. 


(B) The Connecticut Light and Power Company shall refund to 
its customers all amounts collected in excess of those which would 
have been payable under the revised rates and changes in tariffs 
ordered above, together with interest from the date of payment to 
lh'’ date of refund, in accordance with the Commission's rules and 
regulations. ^ 


Allen C. Lande 

Presiding Administrative Law Judge 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


The Connecticut Light and Power ) 
Company \ 



Docket No. E-8952 


NOTICE OF RATE SCHEDULE CHANGES 

(August 9, 1974) 


Take notice that The Connecticut 
(CLS<P) on August 2, 1974, tendered for 
in its rate schedule designated FPC Ra 
changes would, effective September 1, 
from jurisdictional sales and service 
on the 12 month period ending December 
CL&P proposes to make modifications in 
adjustment clause formula and certain 
to service to its wholesale customers. 


Light and Power Company 
filing proposed changes 
te 1. The proposed 
1974, increase revenues 
by $1,084,000 based 
31, 1974. In addition, 
the rate form, fuel 
other provisions relating 


Applicant states that the increased rates are proposed 
in order to provide CL&P with increased revenues in order 
to permit it to earn a higher return upon its property devoted 
to service of its wholesale customers. CL&P cites, inter alia 
increased taxes, high interest rates and fising labor and ’ 

material costs in support of this rate increase. 

Copies of thQ filing were served upon CL&P's jurisdictional 
customers and the State of Connecticut Public Utilities 
Commission. 


Any person desiring to be heard or to protest said filing 
should file a petition to intervene or protest with the 
Federal Power Commission, 825 North Capitol Street N. E 
Washington, D. C. 20426, in accordance with Sections 1.8 
and 1.10 of the Commission's Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions or protests should 
be filed on or before August 23, 1974. Protests will be 
considered by the Commission in determining the appropriate 
action to be taken, but will not serve to make protestants 
parties to the proceeding. Any person wishing to become a 
party must file a petition to intervene. Copies of this 
filing are on file with the Commission and are available for 
public inspection. 

Kenneth F. Plumb 

Secretary 

DC-13 
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UNITED STATES ' F AMERICA 
BEFORE 'i HE 

FEDERAL POWER COMMISSION 


The Connecticut Light : 

& Power Company : Docket No. E-8952 


PROTEST, PETITION TO INTERVENE AND 
REQUEST FOR A PHASED PROCEEDING OF 
THE CONNECTICUT MUNICIPAL GROUP 


The Connecticut Municipal Group 1/ (."Cities") com¬ 
posed of municipal corporations organized-and existing 
under the laws of the State of Connecticut'.which pur¬ 
chase electric power from the Connecticut Light ft Power 
Company ("CL&P" or "Company") under its wholesale electric 
rate schedule R-l currently on file with this Commission 
hereby: (1) protests the proposed R-2 rate schedule filed 

by CL&P on August 2, 1974 as being unjust, unreasonable 
and unduly discriminatory and therefore in violation of 
Section 205 of the Federal Power Act; and move that the 
Commission (2) suspend the effectiveness of the R-2 filing 
for the full five-month statutory period; (3) initiate 
a phased hearing process, separating out the issue of 
rate design for expedited treatment; and (4) grant the 
petition of Cities to intervene in these proceedings. 

All communications relating to the above—refcrencod 
docket should be directed to: 

William W. Clinton, President 
Connecticut Municipal Electric 
and Gas Association 
c/o Department of Public Utilities 
295 Meridian Street 
Groton, Connecticut 06340 

Charles F. Wheatley, Jr. 

Grace Powers Monaco 
Wheatley & Miller 
1112 Watergate Office Building 
2600 Virginia Avenue, N.W. 

Washington, D.C. 20037 

IT The City of Groton; Borough of Jewett City; Second 
Taxing District, City of Norwalk; Third Taxing 
District, City of Norwalk; City of Norwich; Town of 
Wallingford and the Connecticut Municipal Electric and 
Gas Association. 
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I. CL&P THROUGH ITS R-2 FILING FOR THE SECOND 
TIME IN LESS THAN TOO YEARS SEEKS TO 
SUBSTANTIALLY CHANGE THE METHOD OF OPERA¬ 
TION OF CITIES' ELECTRIC SYSTEMS, — THIS 
OBJECTIVE REQUIRES THAT THE COMMISSION 
PHASE THE R-2 PROCEEDING TO EXPEDITE FINAL 
RESOLUTION OF THE PROPER RATE DESIGN FOR 
WHOLESALE SERVICE 

1 ho Company by its R-l filing, which became effective 
on January 3, ]973, sought to impose upon the Cities an 
entirely new method of operating their systems. By that 
filing, the Company departed from the simple demand/energy 
blocked rate structure and sought approval for energy block 
stratified rate with no specific demand charge; required 
the Cities to operate their peaking generation facilities 
uneconomically on a 12-month basis; calculated Cities' pay¬ 
ment obligations on a total system demand from whatever 
source basis instead of the obligations imposed by Cities 
upon CL&P and imposed a 97 per cent leading, 95 per cent 
lagging power factor judged on a Kvar basis. 

On July 29, 1974, Administrative Law Judge Lande issued 
his Initial Decision on the R-l filing (Docket No. E-7743) 
and rejected most of the rate design provisions that the 
Cities had objected to. On August 2, 1974, CL&P filed this 
R 2 rate schedule v/hich eliminates some of the features of 
the R-l tariff, adds new provisions, modifies other pro¬ 
visions and again seeks to change the modus operandi of 
the Cities' systems. 

The wide-ranging departures from standard utility pro¬ 
cedures and from the established service patterns and 
relationships between CL&P and the Cities proposed in the 
vagaries and shifts in the rate design proposed by CL&P in 
its R-l rate filing has made it difficult for the Cities to 
adjust their operational procedures to conform to that 
schedule. Twenty months after the effective date of that 
tariff, the Company and the Cities have still be unable to 
resolve basic questions as to the definition of terms and 
conditions, particularly with respect to billing demand 
resulting from the indefinite, ambiguous and complex con¬ 
struction of the R-l rate. The R-2 rate filing may employ 
a somewhat different rate design, but the nature of that 
design continues the problematic rate design trouble plague- 
lng the Cities. Although the R-2 rate design is presented 
in a somewhat different format from the R-l rate filing, 
the overall effect of the R-2 rate design is to perpetuate 
the Cities' problems attributed to the R-l rate design. 
Specifically, it effectively prevents the Cities from com¬ 
peting with CL&P for industrial sales and it prevents the 
from seeking out new .ources of power on any sort 
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°5. rGasonablG basis. This latter effect of the r-i rate 

w! 1ch 15 carried ovcr into the R-2. rate had its most 

bv C makin^ a ?? le ° f adversG im P act on the Town of Wallingford 
by making it uneconomic for Wallingford to take advantage 

o. a long-term, relatively low-cost fuel source for its 
generation from a state trash conversion project which 
would require Wallingford to operate its generators on a 
more or less continual basis. 

iS in tbo interest of both CL&P and its customers 
to reach a swift and final resolution of the issue of the 
rate design applicable to CL&P•s wholesale service. For 
this reason, the Cities move that the Commission sever the 
rate design issues in the R-2 filing from the other aspects 

ZUh r ° P °f ed ta ^ lff and SGt ^ for expedited hearings 
with elimination of the intermediate decision process. 

II. THE PROPOSED RATE SCHEDULE CHANGES ARE UNJUST 
UNREASONABLE AND UNDULY DISCRIMINATORY. 


The rat 
and is based 
which, on it 
in a manner 
precedents u 
which is the 
R-l rate fil 
more obvious 


e increase sought by CL6.P is clearly excessive 
upon a cost of service filing by the Company 
s face, reveals treatment of a number of issues 
clearly contrary to judicial and Commission 
nder the Iederal Power Act, the most recent of 
Initial Decision of Judge Lande in the CL&P 
mg proceeding (Docket E-7743). Some of "the 
area of improper treatment are as follows: 


A. 


Rate of Return. 


CL&P s request in the R-2 filing for a 9.16 percent 
overall rate of return with a claimed 14 percent return 
on common equity, based on 1974 projected data, is patently 
unreasonable and considerable in excess of returns per¬ 
mitted by the Commission to utilities with comparable 
equity/capital ratios in rate proceedings. The excessive 
nature of the Company’s request is placed in sharp relief 

Si! dudge Lando in thG R-l rate filing on 

uly 29, 1974. Judge Lande, after a hearing that con¬ 
cluded m mid-December of 1973, rejected as excessive 
and unwarranted the Company's request for an 8.6 percent 
rate of return overall with a 13.5 percent allowance'on 
equity 1/ and approved an 8 percent rate of return with 


\f this con text on actual 1973 data, the Company 

indicates that the new rate will provide an 
8.96 percent rate of return with a 14 percent return 
on equity (Reis, Sch. 29). 
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\ 

an 11.47 percent return on common-equity. CLU’ !ms not 
come forth with n presentation substantially different 
from the presentation made in the R-l rate proceeding 
to justify a further rate increase. 

Further, it appears that any decline in the earnings 
of CL&P during 1973 were caused primarily by non-rate 
factors, notable among these factors, the unusual and 
extended outage of its Millstone No. 1 Unit and the in¬ 
creased cost of energy occassioned thereby as well as the 
results of ice storm Doria. As wilJ bo developed under 
the operating expense segment of this Petition, infra, 
these expenses should not be borne by the rate payer. 

B. Rate Base. 


1. Organizational expense . 

The Company's (Statement C at pp. 2,5) includes the 
unamortized balance of its organizational expense in its 
rate base. Elimination of this balance was argued by 
Staff and Cities in the R-l rate filing and this balance 
was eliminated by Judge Lande in his Initial Decision in 
that proceeding (Mimeo at p.9). Thus, CL&P's rate base 
is overstated by the inclusion of these unwarranted amounts, 
namely, $420,880 in 1973 and $348,000 in the 1974. 

2. Average beginning and year-end 
balances. 


CL&P has vastly overstated its rate base for the 
actual and projected test period through the use of the 
average of a beginning-end year figure. This is contrary 
to Commission precedent which adheres to the average 
13 month figure. See Union Electri c Company, 47 F.P.C. 
151,176(1973). Judge Lande in his Decision in the R-l 
proceeding follows this precedent and refused to adopt 
the Company's method of determining rate base, but rather 
adopted the 13-month average basis (Mimeo at pp.8-9). 

C. Cost of Service . 

1. Expense items . '> 

(a) Unusual operating expenses. 

The Company includes as expense items in its cost 
of service, the amortization of unusual operating expenses 
relating to the Millstone outage and ice storm Doria. In 
1973, this treatment amounts to $8,508,000 for Millstone 
and $4,099,000 for the ice storm and in 1974 it amounts 






J 


c') 


V2,683, 000 for tho ice 


to 56,381,000 for Millstone* and 

storm. Mono of the expenses relating to either Mill¬ 
stone or to ice storm Doria should he charged to the rate- 

n0t * tunction of. tho rate payer to bear 
the rioks of a corporate venture which the Company has 
ample opportunity to protect its shareholders against 
for example, via adequate contractual, or insurance coverage. 

With respect to Millstone, the high replacement power 

CM p%ppv 2 S ? loncd the Millstone malfunction, which 
CLAP seeks to include m part as an operating expense, were 

e o malfunctions in design and equipment which were layed 
Jr , ln ^ tai] on thG rec °rd in the R-l proceeding (T. 930- 
j ). The recourse of the Company is not to seek to rocouo 
hose costs in a rate proceeding, but rather to seek 
SV h0 i° through legal action against the designor 
th manufacturer of the defective unit. CL&P sought 
solve its differences with General Electric by way of 


to be 
and 

to ro¬ 
an 


resn[? if ^ 1 process. The settlement reached as a 

f , nm ‘ lt , thiS process dld not cover any replacement power 
damages but was restricted to malfunctioning in plant and 
materials supplied by General Electric. 

t B/ eco ^^- con trast, the Detroit Edison Company has 
filed a $59,000,000 damage suit in State Court in Michigan 
against the Westinyhouse Electric Corporation charging 
Lc.otinghou.se with negligence in the manufacture of two 

nifU tUrblne ^ nGrat °rs. The damages sought by 

Detroit Edison cover both repair costs and tho cost in¬ 
cidental to the breakdown, including the purchase of re¬ 
placement power. See Moody's Public Utility Newsletter 
March 15, 1971. Also, last May, tho Union Electric Co^ 
pany filed suit in tho United States District Court for 
the eastern district of Missouri against Wostinghouso 
seeking to recover damages of $16 and one half million 
resulting from the failure of generators at its Labadie 
Power Plant. See Moody's Public Utility Newsletter, 

May 2a, 1973 at p.1483. Union Electric seeks $15 and 
a half million out of the $16 and a half million total 
as reimbursement for abnormal costs" incurred while the 
plant was inoperative, including replacement of the lost 
electric generation by purchasing higher priced power 
rom other sources and by using its higher cost generat- 
lng units. Finally, with respect to the Consumer's 
Power Company, a Commissioner of the Michigan State 
Public Service Commission has indicated that the stat" 
Commission is opposed to rate increases being awarded 
every time something qoes wrong with the utilities plant 
construction or operation: 
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"Ho said the problems consumors (power com¬ 
pany] is havinn with Palasaides — the plant 
has been down for months with steam genera¬ 
tor and fuo] core support-barrel trouble-- 
will cost the utility at least $18,000,000. 

These sort of excess costs should not be 
passed on to consumers in the form of rate 
increases." 

See Nucleonics Week , January 24, 1974, Volume 19, No. 4, 
McGraw Hill at p. 6. The Michigan Commission has asked 
Consumer s Power Company, as a condition of its recent rate 
increase request, to report by May 1, on what legal steps 
it is taking to obtain recompense from Co^ - Engineer¬ 
ing which supplied Palasaides' steam supr m and any 

other equipment supplier. Id . 

CL&P's rate payers should not be penalized by the failu 
of the Company to vigorously pursue steps to recover its 
legitimate damages arising from the Millstone Unit mal¬ 
function . 

With respect to ice storm Doria, the Company should 
not be permitted to recover expenses related to an event 
which it. was within the power of the Company to protect 
itself from loss from via adequate insurance coverage. 

(b) Payments under the Northeast 
Utilities System generation 
and transmi ssion agreement. 

st> 

The Company in this proceeding, as in its R-l pro¬ 
ceeding, includes in its expense items capacity cost 
expense equalizing payments to or from other members 
of the Northeast Utilities System. It is the position 
of Cities that unless and until the Northeast System 
initiates a rate proceeding based on a system-wide cost 
of service, the expense items charged by CL&P must re¬ 
flect its operating conditions on an individual basis. 

For example, in Judge Lande's Decision in the R-l rate 
proceeding, he completely rejected the transitional pay¬ 
ment by CL&P flov/ing from the Northeast Utilities genera¬ 
tion and transmission agreement, but split the difference 
on the capacity cost treatment. Thus, CL&P's capacity 
cost on an individual operating basis was 59 cents before 
applying the agreement and 61 cents after (.he agreement, 
and that Judge Lande set them at the system-average of 
60 cents. (Mimeo at pp.13-14). 

D. Rate Design. 


1. Stratified rate. 


The Company proposes a stratified rate with a block 
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designed to reflect the cost of supplying peaking power 
and another block to reflect the cost of intermediate 
and base energy. This procedure, as recognized by Judge 
Lando in his Initial Decision, does not and cannot re¬ 
flect the actual operational facts and costs incurred on 
the CL&P system: 

"The Staff contends that the Company's analysis 
of the pattern of cneration of the Northeast 
Utilities System assumes that it is possible 
to identify loads with particular sources. 

Such identification cannot be done properly 
on an integrated system, especially v;i th the 
further complication of having inter-system 
purchases and sales."(mimeo at p.17). 

2. Northeast System data . 

CLs,P improperly relies on Northeast System load 
duration curye and cost patterns as a model for its rate 
design. Use of Northeast System data is inappropi iatc 
unless the Northeast System is undertaking to embark, on 
a policy of setting all rates on a uniform system-wide 
cost of service basis. Further, CL&P claims that it 
load curve patterns comport with Northeast System pattern 
and also ore substantially similar to the Municipal's 
patterns. This allegation is incorrect especially with 
the larger of the Cities' system, — Wallingford and 
Groton. 


3. Restrictions on end use. 

The proposed tariff contains improper restriction 
on the end-use of power by the Municipal customers 
(Original Sheet No. fl, Section 1, contrary to the 
Commission's decisions in the Mississippi Powe r Company 
(4 -> F. P. C. 269 (19 71 ) ) and the Georgia Power Company 
35 F.P.c. 435 (1966) proceedings’? These restrictions 
on the end-use of power which penalizes the Cities 
for efficient and economical utilization of their re¬ 
sources are both anti-competitive and discriminatory. 

4. Indefinite tariff provisions . 

The proposed tariffs billing demand provisions 
is indefinite in that it provides that the initial bill¬ 
ing demand amount shall not be less than would have re¬ 
sulted from the "reasonable operation" of the generating 
systems facilities during the preceding 12-month period 
(Original Sheets 8-9, Section 3(b)). No definition of 
terms or frame of reference is given against which the 
meaning of the term "reasonable operation" can be judged. 


;> 
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Some 20 months after the effective date of the R-l filing 
the Company and the Cities as a result of indefinite 

thl 1 riJinV r tV^ S a i’ G Sti : 11 arf J uin( J «ver what constitutes 
the Cities billing demand. To alleviate this problem, 

the Cities request that in its order dealing with cities' 

protest and setting the proceeding for hearing, the Com- 

f^om 1 tho P Cities' tl ! at " b ' llinq f3cn,and " will be determined 

£JL C «“S. new a ^t e r POn ^ ^ th ° aff ~- 


5. Power factor . 

, ,, Th ^ proposed tariff (Original Sheet No. 11, Section 4 
( ) sets unusually high power factor limits of 97 percent 
lagging and 95 percent leading. Judge Lande in the R-l 
proceeding, eliminated the leading power factor charge as 
inappropriate and reduced the lagging factor to 90 percent 
hich comports with prior Company-municipal practice, 
ouever, oven this factor may be discriminatory in that the 
Company permits its large industrial customers to maintain” 
an 85 percent power factor without penalty. 

6. Facilities charge. 

The facilities charge is improper in that it provides 
?u- e ?°I blt ? nt . roturn °n relatively minor expenditures on 

Company (Original Sheet 12-13, Section 4(e)) 


the part of the 
7. 


Late charge . 

with Company’s deficiency in this proceeding corresponds 
^ deficiencies in the R-l proceeding, namely, it 
fails to provide a time-lag study to support its late 
charge provision and thus this provision must be rejected 
See Initial Decision of Judge Lande at p. 22. J 

However, if the Commission determines that this pro¬ 
vision should not be rejected, the Cities request that 

and ^n S1 !V n accordance with established precedents 
? allGv iatc continuation of friction and billing 
sputes generated by this clause in the R-l tariff, make 
the foUowmg^ changes in the late charge provision and 
them i n the order dealing with Cities' protest 
and setting the proceeding for hearing: (1) reduce the 
18 Percent provided to the same rate Ihat the Commission 
• •--s applicable co refund; (2) make it clear to the 

collet J V S contrar y to Commission precedents to 

collect compound interest and that therefore the charge 

f K nl n ernbraco simply interest and (3) make it clear 

d?t^ h fho°Iw?? y - th 1 fc th ° lntorest would accrue from the 

it from t-f 111 1 1 f dU u' u 0t as the Company has interpreted 
it, from the date the bilx if. rendered. Under the Corn¬ 


el 
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pany's interpretation of this provision, if a bill is due 
on the 28th of a month, was rendered on the first of that 
month, and is paid on the 29th of that month, the Cities 
would have to pay 28 days interest. 

8. Riders A a n d B . 

The proposed Riders are exceedingly complicated in 
structure and discriminatory in scope. The proposed 
tariff discriminates against the Municipals in that it 
commits the Company to wheel power from one wholesale 
customer to another only if the municipal wholesaler agre 
to take service under Riders A or B of the proposed tarif 
and thus subject its generation to the control of the Com¬ 
pany without guarantee of adequate generation credit. 
Riders A and B further discriminate in that they utilize 
a total system-demand and end-use criteria to determine 
billing demand, this inflates the cost of CLt,P power and 
by indirection the cost *>f power f--om other sources to the 
Municipals and thus reduces their ability to reduce their 
dependency upoon CL&P. 

9. Limitation of liability . 

CL&P's proposed terms and conditions. Section 9, 
Original Sheet No. 16 provides that: 

"The Company shall endeavor to provide 
the buyer adequate and reliable electric 
service pursuant to this rate schedule, but 
in no event shall either party be liable for 
losses or damages of any kind resulting from 
any stoppage, interruption to, or variation 
or diminution in the supply of electric 
pov/e r. " 

This attempt by the Company to limit its liability is 
objectionable in the following particulars: (1) the 
Commission lacks authority either to establish or 
limit liability of an electric utility for service 
interruptions or voltage reductions since that is a 
matter properly controlled by state law; and (2) even 
if the Commission did possess authority to establish 
limits on a public utilities liability and some such 
limitation was deemed appropriate, it should bo promul¬ 
gated as a uniform national policy applicable to all 
lectric utilities subject to the Commission's juris- 
iction through a rule-making procedure. 


; :> 
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1 0. Fuel clause . 

The proposed Fuel Adjustment Clause in a number of 
areas is not in accord with estallishcd Commission 
precedent. For example, it incorporates a base fuel 
cost keyed to 1973 experience when 1974 is the applicable 
test period under the Commission's new regulations, and the 
Fuel Clause is over-inflated in that it does not reflect 
NEPOOL savings. 

III. THE FULL FIVE-MONTH SUSPENSION PROVIDED FOR 

BY THE FEDERAL POWER ACT IS REQUIRED UNDER 

THE CIRCUMSTANCES OF THIS CASE. 

A. Irreparable Injury To The Cities . 

The Company files this R-2 rate schedule less than, 
eight months after the R-l rate became effective subject 
to refunds. Unless the rate is suspended for the fuli 
statutory period, the Cities will have to bear the loss 
in revenues accruing between the date- that the R-2 rate 
becomes effective and the earliest date at which the 
Cities will be able to redesign their rate structures and 
make them effective, -- a period of at least three months 
for the larger systems with personnel on hand able to re¬ 
design rates and five months for the smaller systems which 
must bring in outside personnel to evaluate and redesign their 
rates. Thus, without suspension for the full statutory 
period, the Cities will suffer irreparable injury. By way 
of contrast, the Company has asked for an effective date 
of 30 days from filing for the proposed rate schedule and 
has not asked for a shorter suspension period, CL&P there¬ 
fore has neither claimed nor shown irreparable injury if 
less than the full five-months' suspension period is 
granted. Indeed, given the insignificant changes in the 
data base supporting the R-2 filing, in contrast with the 
R—l filing, it is evident that CL&P which is presently 
collecting subject to refund, on a greatly inflated rate 
base, .6 percent more than the rate of return permitted 
the Company by Judge Lande's Initial Decision in the 
R-l proceeding, will suffer no adverse effects from sus¬ 
pension for the full statutory period. 

B. Comm i ssion Is Required To Confor m 
To the Intent Of Congress And Its 
Lo ng-Standina Administrative Bract i ce 
a nd Suspend Th e Proposed Rate Increase 
For the Full Statutory Period ' 

The Congressional intent underlying the enactment 
of Section 205(e) of the Federal Power Act and the long¬ 
standing practice of the Commission complementary to 
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that intent requires the .suspension o£ the proposed rate 
increase Cor the Cull Cive-month statutory period. 1/ 

Congress in setting the maximum suspension period 
undertook to balance the need oC the great applicant 
against the needs of the consuming public and through its 
deliberations arrived at a period which does not unduly 
burden a utility whose rate increase may later be determined 
justified (but who cannot recoup its rate loss during the 
suspension period) while at the same time protecting the 
public interest by permitting, and indeed intending, that the 
Commission make use of the optimum suspension period to 
assure that the lawfulness of the proposed change is deter¬ 
mined completely or substantially before the change becomes 
effective. See Hearings on II. R. 5423 Before the House Com¬ 
mittee on Interstate and Foreign Commerce, 74th Cong., 1st 
Sess., Part I at page 385 (1935). 


The reasonableness of this suspension period arrived 
at was acknowledged in the Hope case. Hope Natural Gas 
Company v. F. P. C. , 196 F.2nd 803 (4th Ciri 1952). IrTThat 
case, the United States Court of Appeals for the Fourth 
Circuit held that oven where it is later determined that 
a part of a proposed increase is justified, the suspension 

power and period is a reasonable one. The Court said: 

« 

"It is true, of course, th it a utility 
is entitled to rates that are just and 
reasonable; but that is not to say that 
rates must fluctuate automaticai]y with 
every change in economic conditions or 
that a reasonable time may not be allowed 
for determining the reasonableness of a 
proposed increase in rates before it is 
allowed to go into effect. Any loss sus¬ 
tained by a maintenance of the status 


The suspension provisions of the Federal lower Act, 
the Natural Gas Act, the Federal Communications 
Act and the Civil Aeronautics Act are all patterned after 
and supported by the same legislative rationale as the 
suspension provision of the Interstate Commerce Act. 

The concern of Congress with respect to the Interstate 
Commerce Act, after ascertaining that it had set a period 
of suspension which was not confiscatory, was that the 
period be sufficient for and utilized by the subject 
Commission to finally or substantially determine the law¬ 
fulness of a rate before visiting it on the public. See 
Hope Natural Gas Company v. F.P.C., 196 F.2nd 803. 806-07 
(4th Cir. 1952); Hearings on H.R. 5423, House Committee 
on Interstate and Foreign Commerce, 74th Cong., 2nd Sess. 
284-400 (Statement of F.P.C. Commissioner Soavey and page 
2170(Statement of Mr. Dozier b Vane); S.Report No. 355, 
61st Cong. 2nd Sess., Part I ai pp.8-9(1910). 
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quo while such determination is bciny 
made is properly considered, not as 
a violation of constitutional rights, 
but as a necessary incident of rate 
regulations so long as the period of 
suspension does not 'overpass the 
bounds of reason.'" 196 F.2nd at p.809. 1/ 

The Commission articulated its rationale in accord 
with the reasoning in the Hope case, with respect to 
the application of the suspension period of the parallel 
Natural Gas Act, in Yucca Petroleum Company, 29 F.P.C. 
211, 212 (1963): 


"In our view, a lesser suspension period 
than the five-month suspension period per¬ 
mitted under Section 4(e) of t Natural Gas 
Act should not be authorized except in those 
instances when strong p'mm table considerations 
dictate that a shortened suspension period 
is warranted." 


It is a matter of fact that the Commission's ex¬ 
perience indicates that the five-months' suspension period 
has, with the increase in filings by companies over the 
years, for some time been*inadequate to complete the neces¬ 
sary investigation of the lav/fulness of the proposed filing. 
These circumstances make suspension for the full statutory 
period a virtual necessity if the Congressional intcnt-- 
complete or substantial determination of a rate prior to 
its operation— is to be achieved. This is pnrticuarly 
important in this proceeding in which resolution of the 
rate design issue is possible prior to the expiration 
of the five-months' suspension period and also because 
suspension for the full statutory period will permit the 

T7 See also the dissentingopinion by Commissioner 
Carver in the Boston Edison Company proceeding, 

Docket No. E-7400, Order of April 29, 1970, in which 
Commissioner Carver recognized the inability of the 
municipal distribution system to absorb substantial 
rate increases on short notice: "the impact of an 
unanticipated cost increase will fall mostly heavily 
on municipal distribution systems. By the very nature 
of their operations, such entities maintain narrower 
financial reserves and have less flexibility to change 
retail rate structures on short notice." 
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^inc^Hnl^n 

ln ° mann<!r ‘•■ hich wil1 -oid debilitating fL'ncia^Sses. 
WHEREFORE, for the foregoing reasons fhr* ri f i 

tS^Cn^^o-^ntn^tutorrp^iod^^rX 5 ^ ”V“ 

ceodmg relating to the R-2 tariff for L '. f tf ?° ^ ro " 
pedited treatment. tariff for separate and ex- 


Respectfully submitted. 


Charles F. Wheatley, Jr. 
Crace Powers Monaco 
WHEATLEY f. MILLER 
2600 Virginia Avenue, N.W. 
Washington, D.C. 20037 

August 23, 1974 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
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Before Commissioners: John N. Nassikas, Chairman; F °'‘ 

Albert: B. Brooke, Jr., Rush Moody, Jr., 
WiK;am L. Snrln^er, and Don S. Smith. 


The Connecticut Light and Power 
Company 


Docket No. E-8952 


ORDER ACCEPTING FOR FILING AND SUSPENDING PROPOSED 
RATE INCREASE AND ESTABLISHING PROCEDURES 

(Issued August 30, 1974 ) 

rCT,PW*!T S Ve 19 ! 4 ( . the Connecticut Light and Power Company 
(L&P) tendered for filing a proposed rate increase 1/ for 

mnnt i S ! rV1Ce o^° B ° Zrah Li S ht and Power Company and six 
lcipalities. 2/ CL&P contends that the proposed increase 

esults in an estimated increase of $1,084,000 for the period 
end lng December 31, 1974, and a realized rate of return of 5 617 
The proposed effective date is September 1, 1974. 

, hjlf . lu SUpport °5 CIAP ' S Proposed rate increase, CL&P states 
that the increased rates are proposed to provide it with 
tnereaaed revenues in order to permit It to earn a higher 

customers 0 " —ice of its wholesale 

• ’ CI ^P Cltes > lr| ter alia, increased taxes high 

cr^irra^e^increas'e: 1 " 8 lab ° r ^-PPort 

Notice of CL&P s filing was issued on August 9, 1974 with 
comments, protests, or petitions to intervene du. on or before 

— Connecticut Light and lower Company, FPC Electric Tariff 
thr^h^! 100 Rate SChedUleS ^ 2 . 0ri g lnal s he d ts T No l’ 

~ ?hiid S Ta°xine^. 1 «;- N ? n ' a - k ‘ SeC ° nd Taxln ® District, Norwalk 
of Jewett rL r VLC ^ Groton ’ Connecticut, the Borough 
Connecticut Con —tout "nd the Town of Wallingford, 


DC-24 
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August 23, 1974. On August 23, 1974, a petition to inter¬ 
vene was filed by the Connecticut Municipal Croup 1/ (Municipal). 
The petition requests that the proposed increase be suspended 
for the full statutory period and a phased hearing process 
be initiated, separating out the issue of rate design for 
expedited treatment. We shall permit these petitioners to 
intervene, however we believe that a phased hearing process 
would lead to an unnecessary delay in the final determination 
of this proceeding. 

Our review of CL&P's filing and the issues raised therein 
indicates that the proposed changes have not been shown to be 
just and reasonable and may be unjust, unreasonable, unduly 
discriminatory, preferential or otherwise unlawful. Ac¬ 
cordingly, we shall suspend the proposed changes for one 
day and establish hearing procedures to determine the 
justness and reasonableness of CL&P's filing. 

We note that CL&P's proposed fuel adjustment clause im¬ 
putes the Company's own fuel cost variations to its purchased 
energy, and thus is subject to suspension since it may result 
in rates that are not just and reasonable. Accordingly, 
we shall provide for the filing of a fuel adjustment clause 
which conforms to Opinion No. 633. The suspension of the 
fuel clause will be lifted upon receipt of a filing in 
satisfactory compliance with Opinion No. 633. 

The Commission finds : 

It is necessary and proper in the public interest and to 
aid in the enforcement of the provisions of the ral Power 

Act that the Commission enter upon a hearing cr \ng the 

lawfulness of the rates and charges contained zP's 

revised rate schedule proposed in this docket a. that the 
tendered rate schedules be suspended <s hereinafter provided. 


V Cities of Norwich, Norwalk - Second Taxing District, Norwalk 
Third Taxing District and Groton, Connecticut, the Borough 
of Jewett City, Connecticut and the Town of Wallingford, 
Connecticut and the Connecticut Municipal Electric and 
Gas Association. 
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The Commission orders : 

(A) Pending a hearing and a decision thereon, CL&P's 
proposed changes in its rates and charges, tendered on August 2, 
1974, are accepted for filing, and suspended for one day 

the use thereof deferred until September 2, 1974. 
subject to refund. 

(B) On or before December 17, 1974, the Commission Staff 
shall serve its prepared testimony and exhibits. Any intervenor 

, evidence will be filed on or before December 31, 1974. Any 

rebuttal evidence by company shall be served on or before 
January 14, 1975. 


(C) CL&P shall file within 30 days a fuel adjustment 
clause which conforms to Opinion No. 633. 

(D) Municipal's request for a phased heating is denied. 



(E) Pursuant to the authority of the Federal Power Act, 
particularly Section 205 thereof, and the Commission's Rules 
and Regulations (18 CFR, Chapter I), a hearing for purposes 

of cross-examination concerning the lawfulness and reasonableness 
of the rates and charges in CL&P's FPC Rate Schedule, as proposed 
to be amended herein shall be held commencing on January 28, 1975, 
at 10:00 A.M., EDT, in a hearing room of the Federal Power 
Commission, 825 North Capitol Street, N.E., Washington, D.C. 

20426. 

(F) A Presiding Administrative Law Judge to be designated 
by the Chief Administrative Law Judge for that purpose, 

(See Delegation of Authority, 18 CFR 3.5(d)), shall preside at 
the hearing in this proceeding, shall prescribe relevant 
procedural matters not herein provided, and shall control this 
proceeding in accordance with the policies expressed in Section 
2.59 of the Commission's Rules of Practice and Procedure. 


* 




? 
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(G) The above mentioned petitioners are hereby per¬ 
mitted to intervene in this proceeding, subject to the 
Rules and Regulations of the Commission; Prov ided, however, 
that the participation of such intervenors shall be limited 
to matters affecting the rights and interests specifically 
set forth in the respective petitions to intervene; and 

Provided , further , that the admission of such intervenors 
shall not be construed as recognition that they or any of 
them might be aggrieved because of any order or orders issued 
by the Commission in this proceeding. 

(H) Nothing contained herein shall be construed as 
limiting the rights of parties to this proceeding regarding 
the convening of conferences or offers of settlement pursuant 
to Section 1.18 of the Commission's Rules of Practice and 
Procedure. 

(I) The Secretary shall cause prompt publication of 
this order in the Federal Register. 

By the Commission. Commissioner Smith, dissenting, would 
(SEAL) suspend the effectiveness of the rate 

increase for five months and thus 
dissents to this order. 


Kenneth F. Plumb, 
Secreta ry. 
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Pursuant to Section 1.7 and 1.34 of the Commission's 
Rules of Practice and Procedure, the Connecticut Muni¬ 
cipal Group ("Municipals") hereby petition the Com¬ 
mission for an emergency stay pending rehearing and for 
rehearing of its Order of August 30, 1974, which accepted 
the Connecticut Light & Power Company's ("CL&P" or 
"Company") proposed R-2 rate filing, suspended it for 
only one day, suspended the proposed fuel adjustment 
clause pending revision, and refused to phase the pro¬ 
ceeding to permit expedited decision of the rate design 
issues. 

In support thereof, the Municipals state as follows: 

A. The Commission's Grant of Only a One Day 
Suspension Was Based on an Erroneous 
Finding as to the Rate of Return Which 
CL&P Would Earn Under the R-2 Rate . 

In connection with its decision to suspend the 
proposed R-2 rate for only one day, the Commission 
recited that the "proposed increase results in an esti¬ 
mated increase of $1,084,000 for the period ending 
December 31, 1974, and a realized rate of return of 
5.61%" (Mimeo at p. 1, emphasis added). This is an 
erroneous understatement of the realized rate of return 
averred by CL&P in its filing: 

"The proposed new rates are designed to 
increase electric revenues by $1,084,000 
or 5.'6% which will produce a rate of return 
of 9.16% on the, average net investment alloc ¬ 
able to these wh o lesale customers for the 
calendar year 1974 test period. "(Grove 
testimony, Part I, page 5. See also State¬ 
ment G, p. 1. Emphasis added.) 

Indeed, to buttress the magnitude of the error made by 
the Commission, the Municipals also point to the acknow¬ 
ledgement of the Company it page 5 of Mr. Wing's testi¬ 
mony that the overall rat- of return on the present 
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R-l rates generated by the wholesale customers during 
Period II which is the calendar 1974 test period is 
anticipated to he 7.13%, based on the Company's figures. 

In fact, the Company has carried forward into its 
R-2 rate filing many of the cost of service determina¬ 
tions held erroneous by Presiding Judge Lande in his 
Initial Decision of July 29, 1974 in Docket E-7743 re¬ 
garding the Company's R-l rate. Based on these errors, 
it is crystal clear that the overall rate of return in 
fact being sought by CL&P in this case is greatly in 
excess of the claimed 9.16%. 

In marked contrast, is the Order of the Commission 
of August 14, 1972 in response to the filing of the R-l 
rate which requested an 8.6% rate of return which pur¬ 
ported to yield a $1,228,169 increase for the Municipals. 
In that order the Commission suspended the proposed rate 
for the full five-month statutory period. In the R-2 
proposal which the Commission suspends for only one day, 
the Company seeks a 9.16% overall rate of return which 
is not only grossly in excess of anything which the 
Commission has permitted to companies with similar capital 
structures, but also grossly in excess of the 8% rate of 
return approved for the Company by Judge Lande in his 
Initial Decision of July 29, 1974 in the R-l rate case. 
Docket E-7743. 

Further, in its order of July 12, 1974 in Boston 
Edison Company , FPC Docket E-8855, the Commission 
granted a full five-month suspension where the Company 
new rates would yield a claimed 9.9%. Clearly had the 
Commission not been mistaken as to the rate of return 
claimed by CL&P in this docket, a similar five-month 
suspension would have been granted here, assuming 
equal regulatory treatment. 

It was established on the record in the R-l 
proceeding (Docket E-7743) that the real impact of the 
proposed new rate was nearly three times as high as the 
asserted $],228,169, 14.9% increase and that CLt«P knew 
this prior to its filing. Exhibit 66 from that proceed¬ 
ing shows that the increase in revenues to the Company 
from its billings under the new rate after it became 
effective January 16, 1973, for the six months' period 
January through July, 1973, was approximately $1,500,000 
and Mr. Grove conceded that for the full year it would 
approximate $3,000,000 (Grove tJ# 1279-1283). Mr. Grove, 
the Company's chief financial officer responsible for 
the rates to Northeast Utilities Company, reported to 
President L. F. Sillin, Jr. on April 19, 1972, two months 
before the filing, that "iojur preliminary figures in¬ 
dicate that the total amount of the increase will be 




about $3 million, with increases ranging from 33 per¬ 
cent lor Norwich to 50 percent for Wallingford" 
^Exhibit No. 69; Grove, Tr. 1279-83). 1/ 


It is apparent that the Commission in reaching its 
determination to suspend for only one day, believed that 
the filing would produce only a 5.61% realized rate of 
return. In view of this error, and the errors noted 
in following arguments, the Municipals submit that the 
Commission should modify its order to provide for full 
suspension of the R-2 rate and pending such modification 
on rehearing, should stay the operation of its Order of 
August 30. 2/ 

B, The Suspension of the Illegally Based 
Fuel Clause Permits the Old R-l Fuel 
Clause to Operate in Conjunction With 
t he Proposed R- 2 Rate to Produce Illegally 
Excessive Revenues for CL&P . 

The Commission's Order of August 30, 1974 suspended 
the operation of the R-2 fuel clause until revised by the 
Company to comply with Opinion 633. This was proper, 
but a major problem arises from the fact that the R-2 
rate was suspended for only one day. This results in 
the fuel charges being made under the old R-l rate 
coupled with the new rates in the R-2 rate schedule produc¬ 
ing a rate for the Municipals greatly in excess of 
she total R-2 increase and an illegal double charge for 
fuel to the Municipalities. 

1/ Staff also agrees that the Company in the R-l 
rate proceeding d’d not properly represent the 
impact of that increase on the Municipals: 

"The Company claims that their proposed annual 
increase in jurisdictional revenues amounts 
to approximately $1,223,169, and the Presiding 
Judge cit-is this figure in his Initial Decision, 
p. 1). However, this is not the most meaning¬ 
ful representation of the impact of the Company's 
proposed increase, because the revenues collected 
from the resale customers under the prior rates 
are based on sales levels different from those 
anticipated under the proposed rates (Exh. 8). 

The proper assessment of the impact of the Company's 
proposed rate increase should be based on Exh. 78, 
which shows present and proposed overall revenues 
from resale of electricity of about $7,491,000 and 
$9,469,000 respectively, for a total overall rate 
increase of about $1,978,000 (26%) for the test year 
x971."(Staff Br. on Exceptions at pp.2-3). 

2/ See Municipal high' 3oards of Readina s, Wakefield, Mass. 

v. FPC, 450 F.2d 13 h 1352 (D.C. Cir. 1971). One of 

the possible exceptions t > the discretionary nature of the 
FPC' s determination of tin propriety of a suspension is 
when the action taken or leclined "refLects an error 
evident on the face of th papers." 
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Under the fossil fuel clause adjustment of CL&P's 
R-l Rate Schedule (Original Sheet No. 11), the base cost 
of fossil fuel energy is given as .647 cents per Kwh 3/. 
The base cost under R-2 (Original Sheet No. 11) has “ 
been increased to .905 cents per Kwh. Obviously, a por¬ 
tion of the base cost of fossil energy under Schedule R-l, 
.258 cents per Kwh, has been absorbed into the R-2 base 
rate, leaving a smaller portion of fossil energy charges 
to be recouped in the R-2 fuel adjustment clause. Hence, 
use of the R-l fuel clause with the R-2 base rate during 
the period of R-2 fuel clause suspension would result in 
a double collection of a portion of the fossil energy 
charges associated with Municipal energy purchases. 

This overcharge may be demonstrated by the following 
table based on data contained in Company Exhibit B-5 
which shows on an individual and composite basis the 
dollar amount and percentage thereof for the month of 
September 1974. 



R-2 Grand 

R-2 Fuel 

R-l Fuel 

(R-l)-(R-2) 

Percent 


Total 

Rev. 

Rev. 

Diff. 

Increase 

Bozrah 

44,569 

12,419 

15..497 

3,078 

6.906 

Groton 

635,020 

188,505 

235,216 

46,711 

7.356 

Jewett Cty. 

28,054 

6,656 

8,306 

1,650 

5.882 

Norwalk II 

97,960 

29,960 

37,384 

7,424 

7.579 

Norwalk III 

79,016 

19,410 

24,219 

4,809 

6.086 

N rwich 

354,941 

101,741 

126,952 

25,211 

7.103 

Wallingf o.vd 

55b,499 

166,920 

208,282 

41,362 

7.433 

Composite 1, 

796,059 



130,245 

7.252 


3/ During the course of the hearing in E-7743, the Com¬ 
pany suggested a revision of the base cost of fuel to 
.651 cents per Kwh. It also suggested other amendments 
to its fuel clause including the treatment of imputed 
energy which would have increased significantly the 
amounts which would be charged the Municipals under the 
clause even with the higher base. Subsequent to this 
proffer, the Company, unilaterally without the consent 
ot the Municipals or the approval of the Administrative 
Law Judge and without filing a revised fuel clause with 
the Commission, proceeded to bill the Municipals on the 
basis of its suggested revisions. 
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The overcharge resulting from the operation of the 
R-i fuel clause in conjunction with the R-2 rate would 
appear contrary to the Commission's decision in Missis— 

sippi Power Company , 45 F.P.C. 269, 277-78 (1971JT- 

In that proceeding, the Commission excised an illegal 
surcharge from a tariff hut expresfsly declined, pending 
a separate rate case determination,to permit either re¬ 
coupment of revenues lost by action of the excission 
which would have been collected under the excised fuel 
clause or to permit an increase in revenues above the 
amounts attributed to the excised surcharge. 

Because the R—2 fuel clause is defective in design 
and was deemed subject to suspension, and because the 
R-l fuel clause is patently noncompatible with the R-2 
base rate £/, Commission precedent requires that the 

new rate be suspended for the full five-month period. 

Ir. its order of July 12, 1974 in Boston Edison Co . , E-8855, 
the Commission resolved the same issue as in the present 
case by granting a full five-month suspension: 

"We note that Edison's existing Rate S-2 
(proposed to be increased by the instant filing 
and redesignated Rate S-3) and Edison's fuel 
adjustment clause are the subject of Commission 
investigation and hearing in Docket No. E-7738, 
et al ., presently awaiting decision by the Pre¬ 
siding Administrative Law Judge. In that docket 
as in the instant filing, Edison's proposed fuel 
adjustment clause imputes the company's fuel 
cost variations to purchased power. Such im¬ 
putation is not in conformance with our Opinion 
No. 633. However, since this very issue is under¬ 
going consideration in the aforementioned docket, 
reconsideration of it in the instant docket would 
constitute improvident relitigation and would be 
an imprope - duplication of effort. Therefore, 
pending resolution of the issues in Docket No. 

E-7738, et al. , we shall accept Edison's pro¬ 
posed fuel adjustment clause for filing and sus¬ 
pend it (in conjunction with other issues raised 
by the instant filing) for the full statutory 
period-" (Order, p.2.) 

4/ The R-l fuel clause is also improperly based in 

that it includes imputed fuel costs in contraven¬ 
tion of Opinion 633. See Initial Decision of Judge 
Lands of July 29, 1974, Docket No. E-7743. This im- 
propriety of CL&P's fuel clause measured against Com¬ 
mission criteria was compounded by its unilateral, un¬ 
tiled fuel clause change, see note 3 supra , which, 

^ ntor included imput td fuel costs to NEPEX energy 

transactions. 


'i8 
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'Jhf- facts are similar in the present case to those in 
Eo s ton Edison , thus warranting imposition of the tra¬ 
ditional five-month suspension of both R-2 and the R-2 
fuel clause to provide equal treatment. 

C• The Drastic Anticompetitive Ef itct,-j 

of the Proposed Rate Design Peep , i .es 
Both S us pension for the Full Statutory 
Period and an Expe dited Decision on 
Rate Desig n. 

lhe Municipals in their petition for intervention 
pointed out to the Commission that both the R-l and R-2 
rate filings seek to impose upon the Municipals methods 
o: operating their systems which depart from accepted 
utility practice and which are completely incompatible 
v.'ith the former operations and service relationship between 
CL.&P and its Municipal wholesale customers. The effect of 
both rate forms is the same, namely, they effectively pre- 
^ ^f hhe Municipals from competing with the Company for 
industrial sales and prevent the Municipals from seek¬ 
ing out new sources or power on any sort of a reasonable 


The Administrative Law Judge acknowledged the 
serious defects in CL&P's proposed R-l rate design and 
^ ^ his Initial Decision of July 29, 1.974, he rejected 
most of the rate design provisions that the Municipals 
had objected to. Many of the features of the R-l rate 
rejected by the Administrative Law Judge are present 
in the P-2 rate. For example: (1) based on arguments 
presented by the Municipals and the Commission's Staff 
fhcj^ the rationale for the four block structure is 
defective and that identification of loads with parti¬ 
cular sources cannot be done on an interrelated system. 
Judge Lar.de ordered deleted from the tariff the hours use 
P° energy block stratified rate with no specific 
demand charge and high load factor hours use block modi- 
iers; (2) he ordered eliminated from the rate the 12- 
month 100% demand ratchet provision; (3) he held the 

leading power factor charges to be inappropriate and 
reduced the proposed lagging power factor of 9*7% to 90%; 
and (4) he found that CLSP's rates were discriminatory 
1 ^ -“sign and unreasonable in level in that they placed 
the wnolesalo Municipal customers in a position where 
they would be unable to compete economically with CL&P 
in serving industrial customers. 

Because the pr posed R-2 continues the anti¬ 
competitive defects found by the Administrative Law 
Judge in R-l, the Municipals urged the Commission to 
sever the rate design issu s in the R-2 filing from 
the other aspects of the p oposed tariff and set it for 
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expedited hearing with elimination of the intermediate 
decision procedure. In view of th similarities between 
r.-l and R-2, it is the position of the Municipals that 
the Commission was in error in declining a five-month 
suspension and holding that phasing would not expedite 
resolution of the rate design issues. Indeed, the pro¬ 
cedure proposed by the Municipals would probably permit 
decision of the rate design issues even in advance of the 
five-month statutory suspension period which Municipals 
request in this petition for rehearing. 

In Gulf States U tilities v. F.P.C., 411 U.S.747 
(1973) the Supreme Court held that the Commission was 
under a duty to seek to follow the policies of the anti¬ 
trust laws and remove anticompetitive activities. 

Clearly, this on the facts of the present case warrants 
the five-month suspension authorized by the Federal Power 
Act. 


D• Under the Circumstances of this 

Proceeding Suspension for Less Than 
The Full Five Month Statutory Period 
is an Abuse of Discretion . 

The error made by the Commission in the realized rate 
return, the double charges in fuel costs imposed upon 
the Municipals by virtue of the Commission's order which 
permits the R-l fuel clause to operate in conjunction 
with the R-2 rate, coupled with the appreciable nature 
or the increase upon the Municipals, the anticompetitive 
impact of the rate structure and the fact that the Com¬ 
pany has not asked for a shortened suspension period 
nor claimed or shown irreparable injury if the full five- 
month suspension period is granted, are compelling reasons 
for the Commission to grant a stay of its Order of 
August 30, 1974 5/ and modify its Order to permit suspen¬ 
sion of the R-2 filing in its entirety for the full five- 
month period permitted by statute. 


’ 


■2/ 'J’hc facts in this proceeding meet the criteria set 
forth for a stay in Consolidated Edison Co., 33 
F.P.C. 965, 969-90(1965): (1) the Municipals are likely 

to prevail on the merits of their appeal re the error 
in the Commission's statement of the realized rate of 
return and the double charges imposed by the suspen¬ 
sion of the fuel clause without correlative suspension 
of the entire rate;(2)in tne absence of the stay the Muni¬ 
cipals would be irreparably injured; (3) the stay would 
pose no adverse effects on the Company; and (4) the 
public interest would not ne adversely affected by a 
stay of the Order. 


i 
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In view of the above circumstances, it is clear 
that unless the full five-month suspension is granted 
■in the present case, it is difficult to see how the 
suspension provision of the Act could ever be granted 
any meaningful application and would in effect be a 
st.ati ory nullity. 

The Congressional intent underlying enactment of 
Section 205(e) of the Federal Power Act and the long¬ 
standing practice of the Commission complementary to 
that intent requires the suspension of the proposed rate 
increase for the full five-month period provided by 
statute. 


The legislative history of the suspension pro¬ 
visions of the Federal Power Act, clearly demonstrates 
that Congress intended the suspension provision for the 
benefit of the consumer, and except for a compromise 
to protect companies whose increases after investigation 
turned out to be justified, the duration of the suspension 
period would have extended until a final decision on 
each proceeding could be returned. Commission practice 
lias almost uniformly been to honor this intent and to 
grant the full suspension period unless the case involved 
extraordinary circumstances. 

The suspension provisions of the Federal Power Act, 
the Natural Gas Act, the Communication Act and the Civil 
Aeronautics Act are all patterned after and supported 
by ' .ie same legislative rationale as the suspension pro- 
vis ons of the Interstate Commerce Act. 6/ The only dif¬ 
ference is that the period of permissible suspensions 
vary in keeping with the operation of each agency. 7/ 

The legislative purport of the Interstate Commerce Act 
suspension provision enacted initially in 1910 was to 

?7 Interstate" Commerce Act as amended 49 U.S.C. §15 

(/) (1964). See Hope Natural Gas Co. v. F.P.C., 

196 F.2d 803, 806-807 (4th Cir., 1952); Hearings on H.R. 
5123, House Comm. 0-> Interstate & Foreign Commerce, 

74th Cong., 2d Sess., 284-400 (statement of FPC Com¬ 
missioner Seavey), 2170 (statement of Mr. Dozier De 
Van) (1935). 

2' FPC Sec. 205(e) "for a period not exceeding five 

months"; Natural Gas Act Sec. 4(e) "But not for 
» longer period than five months"; Federal Communications 
Act Sec. 204 "but not longer than three months beyond 
the time when it would otherwise go into effect"; 

Civil Aeronautics Act Sec. 642(g) the Civil Aeronautics 
board may suspend proposed tariff rate ci.ange "for a 
period of ninety days, anc, if the proceeding has not 
been concluded and a final order made within such period, 
the Board may, from time t > time, extend the period of 
suspension but: not for a ] >nger period in the aggregate 
(Man 180 days beyond the t .me when such tariff would other¬ 
wise go into effect." 
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postpone the date when the rate increase became effec¬ 
tive until the ICC determined whether the rate should 
be approved. But to prevent undue hardship to the 
carriers,the Congress, instead of giving the ICC a 
blanket suspension period, set a time which it believed 
was sufficient for the completion of the investigatory/ 
decision-making process: 8_/ 

"...it has been contended by some that the 
Commission should be empowered to postpone 
the date when the proposed increase in rates 
should become effective until it should com¬ 
plete an investigation into the reasonable¬ 
ness of the proposed increase; while on the 
other hand it is urged on behalf of the rail¬ 
road companies that such action would bear 
unjustly upon the carriers, as, if at the 
termination of such investigation it should be 
found that the proposed increase was reason¬ 
able and proper, the carrier would have lost 
the entire benefit of the increase in rates 
during the period of investigation, without 
any means of reparation. A majority of the 
committee is of the opinion that . . . the 
commission should, in its discretion, be 
empowered by order "stating its reasons there ¬ 
fore, to postpone the effective date of suc h 
increase or classification for a reasonable 
period to enable it to investigate the pro ¬ 
posed rates . 

The bill fixes this reasonable period 
at sixty days, thus giving the commission 
ninety days in all wi thin which to complete 
its investigation ...[which] will afford the 
commission opportunity with due diligence to 
complete or, at all events, to make substan ¬ 
tial headway in any such investigation .... 

Some of those who favor the principle of the 
enactment wish the commission to have the 
power of unlimited postponement. The power 
is a new one, and your committee feels that 
with due diligence the Commission can within 
ninety days determine whether or not a pro ¬ 
posed rate... should be approved. " 

57 Rep. No. 355, 61st Cong. , 2d Sess. Part 1 

pp. 8-9 (1910) (emphasis added). Part 2 of that 
report (Views of the Minority) at page 9 advocated sus¬ 
pension until completion of the hearing. 


52 
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The result of the general Congressional delibera¬ 
tions on the suspension period question was the Mann- 
Elkins Act of June 18, 1910. This Act permitted an 
initial period of suspension by the ICC of 120 days with 
an additional suspension for six months if the Commission 
investigation could be concluded in the 120-day period. 

In 1920, the maximum suspension period was reduced to 
five months. 9/ This reduction did not reflect a change 
of Congressional sentiment re the suspension period ex¬ 
tending until the termination of the investigation and 
final decision but rather was intended to relieve car¬ 
riers from a loss of revenues over an unreasonably lengthy 
period. The five-month period, as intended, gave relief 
to the carriers but was not sufficient to permit the ICC 
to fulfill the function stressed by Congress, namely, to 
make a proper investigation and final determination re the 
proposed rate change. Evaluation of the operation of the 
1920 suspension provision in terms of the actual working 
experience of the ICC therefore lead to the amendment of 
the Act in 1927 increasing the maximum period of suspen¬ 
sion to seven months where it remains today. 10/ 

The main concern of Congress, after ascertaining that 
it had set a period of suspension which was not confisca¬ 
tory, was that the period be sufficient for and utilized 
by the subject commission to finally or substantially 
determine the lawfulness of a rate before visiting it on 
the public. In terms of the operation of the Interstate 
Commerce Commission , Mr. W. P. Bartel in his article 
"Investigation and Suspension Proceedings," 11/ observed 
that the exercise of the suspension authority "when higher 
charges are proposed relieves the public from paying such 
higher charges until the Commission has first made an 
investigation and passed upon the reasonableness and law¬ 
fulness thereof." 

The foregoing history of the evolution of the Inter¬ 
state Commerce Act suspension Provision focuses on and 
is a mirror of Congressional intent. Congress in setting 
a maximum suspension period undertook to assure that the 
lawfulness of the proposed change is determined completely 

9? Ant'“oF>eb. 28, 1920, c.91, §418, 41 Stat. 484. 

.W Act of March 4, 1927, c. 510, §2, 44 Stat. 1447. 

^ I.C.C. Pract. J. 523 (1946-47) (Emphasis 
added). 
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or substantially before the change becomes effective. 
Thus, under ICC practice, suspension for a period less 
than the statutory seven months is availed of only in 
cases which the Commission believes can be swiftly set¬ 
tled. 



The legislative intent relating to suspension pro¬ 
visions in general was developed extensivelv during the 
proceedings leading to the enactment of, and the sub¬ 
sequent amendments to, the Interstate Commerce Act. As 
previously noted, the suspension provisions of the other 
regulatory statutes are taken bodily from this Act except 
for changes in the time period to reflect differences in 
operating conditions. From the legislative history of 
the later suspension provisions, it is apparent that Congres¬ 
sional intent with respect to suspension provisions has not 
changed. There is, moreover, support in the legislative 
hearings on the later suspension provisions indicating no 
deviation from the intent expressed in the Interstate Com¬ 
merce Act, this is, that the period of suspension should 
be as close as possible to the time required for comple¬ 
tion of an investigation of a rate and a decision to approve 
or disapprove, without however being long enough to amount 
to an unreasonable burden on the company. 

By way of illustration, in testimony offered at 
hearings on the suspension provision of the Natural Gas 
Act, Mr. II. Booth, Acting Counsel of the Illinois Com¬ 
merce Commission recognized the purport of Congress to 
give sufficient time to the Commission to arrive at a 
decision on the lawfulness of the proposed change. Mr. 

Booth in suggesting amendments to the Federal Power Act 
stated that: 



"The third amendment that might be made 
relates to that part of section 4(e) which pro¬ 
vides that the Commission may suspend increased 
rate schedules for a period not to exceed 5 
months. I am of the opinion that 5 months is 
too short a period for an investigation of in¬ 
creased rate schedules for interstate natural 
gas utilities. If the increased schedule goes 
into effect it will undoubtedly result in 
efforts by the local distributing company or 
companies affected thereby to obtain increases 
in rates to cover the additional cost of 
such gas. For that reason I believe it of 
considerable importance that...the Commission 
be given ample opportunity to enter a final 
order in such case. The 5-month period should, 
therefore, be changed to a period of from 9 
to 12 months." 


r A 
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;', n contrast, the balancing aspect of the suspension pro¬ 
vision recognizing not just the purport of the period of 
suspension but also the necessity of balancing the needs 
of the consumer against the needs of the company is il- 

of^th^PPr 1 ” ^ statement of Commissioner Clyde L. Seavey 
ih, l JV P V!l hearings on the suspension provision of 
that Power Act - Commissioner Seavey reocgnized 


strates 1 ‘: gislatlve history above recounted demon- 
s.rates, any decision of the Commission to suspend 

CI.&P s proposed increase in rates for less than the full 

statutory period would be contrary to and in disregard of 

v^s'on 915 ln t ent underlying the suspension p?o- 

nized in its ^ tent Which the Commission recoo- 

- d in its long-established administrative practice of 

peS U u/° r T ll the £uU statutory suspens!o° 

7 The Commission articulated this rationale 

the Naturli n cas t ? ^ suspension provision of 

2 U, 212U963? ^ y ucca Petroleum Co. , 29 F.P.C. 

!.l n ? Ur view ' a lesser suspension per;, ^d 
than .he five month suspension period permitted 
Section 4 (e) of the Natural Gas Act should 
not be authorized except in those instances when 
strong equitable considerations dictate that a 
shortened suspension period is warranted." 

r,,,, A regulatory commission usually needs at least the 
time provided by the suspension period to examine 
the proposed rate in order to ascertain it^ lawfulness 
consequently, any departure from the practice of sus-* 
pension for the full statutory period can on?y be jSsti- 
tied upon a most conclusive showing that sucf/a depar¬ 
ture is in the interest of the public, as for example, 


iJT Hearings on H. 

Interstate and 
1st Sess. Part 1 at 
13/ Id. 

1.4/ The Commission 
in Hope Natural 
and has consistently 
ing order suspending 
750, 830 and 838; 5 
946, 964, 974; 7 F.P 
901, 943, 1016, 1132 
700, 996, 1213, 1249 


R. 5423 Before The House Comm, 
Foreign Commerce, 74th Cong., 
P. 385 (1935). 


on 


articulated the Congressional intent 
Gas Co., 8 F.P.C. 1290-1291 (1949) 
followed it. See e.g. , the follow- 
rate schedules: 2 F.P.C. at 617, 
F.P.C. at 397, 407, 666, 805, 897, 
•C. at 456, 482, 781, 683, 792, 844, 

, 1133; 9 F.P.C. at 555, 682, 687, 


55 



where unusual hardship will result to the applicant 
company, or there is strong probability of a settlement 
before the end of the suspension period. The necessity 
for Commission utilization of the full suspension period 
is particularly obvious with respect to the FPC. The 
Commission has to look not only to the electric company 
proposing the rate increase but also to the distributing 
company which purchases from the wholesaler and the distri¬ 
butors customers. The proposed increase starts a chain 
reaction effect beginning at the wholesaler and working 
down to the ultimate consumer. It is apparent that the 
Supreme Court's mandate to the Commission to protect con¬ 
sumers from exploitation 15/ should be read in conjunction 
with the aforementioned legislative intent, as requiring 
the Commission to adopt the full suspension period unless 
"strong equitable considerations dictate that a shortened 
suspension period is warranted." The equities in this pro¬ 
ceeding lie on the side of a full suspension if substan¬ 
tial detriment to the Company's customers is to be 
avoided. 16 / The Congress provided the suspension period 
for the benefit of the consumer. Congress has determined 
that, a five-month suspension period placed the interests of 
the company and the consumer in balance, and does not place 
an unreasonable burden on the company. It is not within 
the province of the Commission to substitute its judgment 
on this question for that of the Congress. If a change 
is required, it must be accomplished by amendment to the 
statute. 


14/ continued 

For more recent practice under the Federal Power 
Act, see Wisconsin Electric Power Co., Docket No. E-7546, 
July 21, 1970 (suspending proposed changes resulting 
in a 9.1% rate increase to cities); Georgia Power Co., 
Docket No. E-7548, July 28, 1970 (suspending 34% rate 
increase); New England Power Co., Docket No. E-7541, 

August 14, 1970 (suspending proposed fuel adjustment 
clause change); Kentucky Power Co., Docket No. E-7565, 
October 2, 1970 (suspending proposed amendment of pro¬ 
cedure for notice of termination of service); Delmarva 
Power & Light Co., Docket No. £-7560, November 27, 1970; 
Order of August 14, 1972, Connecticut Light & Power Co., 
Docket E-7743; Order of August 14, 1972, Public Service 
Co. of New Hampshire, Docket E-7742; and Boston Edison Co., 
Order of July 12, 1974, Docket No. E-8855. 

15 / See FPC v. Hope Natural Gas Co., 320 U.S. 591, 

610, 612(1944); Interstate Natural Gas Co. v. F.P.C., 
331 U.S. 682, 690 (1947). 

16 / See Tennessee Gas Transmission Co., 13 F.P.C. 

772 (1954). There is no showing here that CL&P 
would operate at a deficit and considerable doubt as 
to the deficiency in its rate of return. 
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The reasonableness of the suspension period was 
acknowledged in the Hope case. 17/ In that case, the 
United States Court of Appeals for the Fourth Circuit 
held that even where it is later determined that a part 
ot the increase was justified, the suspension power and 
period is a reasonable one. The Court said: 18/ 

"It is true, of course, that a utility 
is entitled to rates that are just and reason¬ 
able; but that is not to say that rates must 
fluctuate automatically with every change in 
economic conditions or that a reasonable 
time may not be allowed for determining the 
reasonableness of a proposed increase in rates 
before it allowed to go into effect. Any loss 
sustained by a maintenance of the status quo 
while such determination is being made is pro¬ 
perly considered, not as a violation of con¬ 
stitutional right, but as a necessary incident 
of rate regulation so long as the period of 
suspension does not 'overpass the bounds of 
reason.'" 

It is a matter of fact that the Commission's 
experience has indicated that the five—month suspension 
period has, with the increase in filings by companies 
over the years, for some time been inadequate to com¬ 
plete the necessary investigation of the lawfulness of 
the proposed filing. This presents no reason to ignore 
or scrap the suspension provision, thereby depriving 
the consumer of the protection provided for his benefit 
by Congress. Rather the circumstances make suspension 
ror the full statutory period a virtual necessity if 
the Congressional intent — complete or substantial 
determination of the lawfulness of a rate prior to its 
operation — is to be achieved. The discretion delegated 
by Congress to the Commission may be exercised only in 
a manner which is reasonable and consistent with the 
purposes of the Act. It is evident that the Commission's 
suspension of the proposed rate increase fo~ less than 
the statutory period would be a flagrant abuse of that 
discretion. 


ljT Hope Natural Gas Co. v. F.P.C., 196 F.2d 803 
(4th Cir. 1952) . 

18 / Id . at 809 (emphasis added). 
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E. One Da> Suspension of R-2 Forces 

Irreparable Revenue Loss to the 
Municipals . 

Under even ordinary circumstances, a one-day sus¬ 
pension of a rate does not permit; adequate time for a 
municipal utility system to factor the rate increase 
into its retail rates and put those increased rates 
into effect. Since the R-2 rate proposal is a change 
in rate design as well as a rate increase, the process 
goes beyond the mere factoring cost increases into an 
established retail rate structure, it also involves 
redesign of rates by the Municipals to reflect changes 
in operating conditions from the status quo. The smaller 
systems such as Jewett City must hire outside experts to 
evaluate the proposed rate increase by the Company and 
redesign their rates to collect that increase. The 
larger systems may have technical staff on hand to do the 
evaluation and redesign, however, once the changes are 
arrived at, both the small and large systems face the 
same problems, the redesigned rates must be approved by 
the governing body of the utility and in some instances 
also by the governing body of the municipality. These 
factors make it clear that the Municipals cannot put 
new retail rates into effect concurrently with the im¬ 
position of the increased wholesale charges upon the 
municipal systems. The Municipals made it clear in their 
"Petition to Intervene" that it would take up to the full 
five-month statutory period to evaluate the proposed rate, 
redesign their retail rates, receive approval for those 
redesigned rates and put those rates into effect. 

It is apparent, therefore, that a one-day suspension 
creates a serious cash flow problem for the Municipals 
which must absorb the increase for several months until 
they can legitimately pass on the increases to their 
customers. The damages flowing from this cash flow pro¬ 
blem are immediate and will not and indeed cannot be 
remedied by any subsequent refunding of excess charges. 

See F. P.C. v. Hunt , 376 U.S. 515, 524-25(1964). 19/ The 
problem is compounded in this proceeding by the fact 
that the one-day suspension order was dated Friday, 

August 30, which was the commencement of the Labor Day 
weekend making it absolutely impossible to put any retail 

* 

19 / Interest rates on refunds are only 7%, hov^ever, 

the interest rate which the Company would nave 
to pay were it to borrow on the market is 11%. Thus the 
Municipals can be said to have been compelled to grant 
unsubsidized loans for an indeterminant period to the 
Company without hope of recoupment. 
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increase into effect on September 2 which was Labor Day 
and the effective date for the rate set by the Com¬ 
mission's Order. Furthermore, the Municipals did not 
receive copies of the August 30th Order until September 4, 
.after the affeetive date of the rate increase and could 
even in the best of circumstances not have taken action 
to put retail increases into effect until after the 
effective date. Finally, the Municipals contacted the 
Commission on the 3rd of September to inquire if an order 
had been issued in the proceeding and were informed that 
it had not beer.. 

Certainly the factors noted in this section of the 
Municipal' j petition for emergency relief and rehearing 
coupled with the factors discussed in the previous 
sections make it clear that the full five—month suspen¬ 
sion period is required to permit an orderly transition 
to a new rate without irreparable damage to the Municipals. 

WHERFFORE, for the foregoing reasons, the Municipals 
request that the Commission grant an emergency stay of 
its Order of nugust 30, 1974 pending rehearing and grant 
rehearing requested by the Municipals and pursuant to 
these requests modify its Order to permit suspension of 
the R-2 rate in its entirety including the fuel clause 
for the full five-month statutory period and permit 
expedited decision of the rate design issue by phasing 
the proceeding and eliminating the intermediate decision 
procedure. 


Respectfully submitted, 



Grace Powers Monaco 
John A. Cameron 


Wheatley r, Miller 
2 600 Virginia Av . e, H.W. 
Washington, O.C. ;)0?7 

September S, 
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